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Director of Arbitration and Mediation
Thailand Arbitration Center Ministry of Justice

Nicky Balani
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ADR Week 2024

What the experts had to say on
Thailand arbitration?

The ADR Week hosted by the Thailand
Arbitration Center (THAC) from 18 to 20
September 2024 provided a platform for
discussion on a range of subjects which
included arbitration in Thailand. This
discussion centered around reforming

Thailand’s arbitration law and policy.

One of the key observations made by Prof.
Mohamed Abdel Wahab was that Thailand
should be moving from being reactive to
active. The aim should be for Thailand to
lead the pack and set itself apart in the field of
international dispute resolution. Prof. Wahab
pointed to a growing shift to the East as seen in
the safe seats for arbitration in Hong Kong and
Singapore. Moreover, specialized courts for
international arbitration, a dialogue with the
judiciary, a close alignment with international
standards and an ease in being able to obtain
the right of entry and permission to work for

foreign arbitrators and
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counsel strengthens a jurisdiction’s reputation for
international arbitration. Finally, it becomes
important that translations of court judgments are
readily available to be informed of the

jurisprudence.

A notable development which may serve as a
catalyst to push Thailand further up on the
international arbitration map is Thailand’s push to
host the Advisory Center on International
Investment Law as indicated by Dr. Kraijakr
Thiratayakinant. Such an institution shares
similarities with the Advisory Centre on WTO Law
providing legal advice and support to parties in
dispute settlement proceedings. Therefore, in
terms of policy, the location of the advisory
center in Thailand will inevitably raise Thailand’s
arbitration profile. The presumption is that there
will be a percolation of ideas to the immediate
environment if the Advisory Center is located in
Thailand. This could result from the access that

public officials have to the training



counsel strengthens a jurisdiction’s reputation
for international arbitration. Finally, it
becomes important that translations of court
judgments are readily available to be
informed of the jurisprudence. programs
offered by the Center, and from the
experience acquired by Thai lawyers assisting
in the work of the Center. This type of
exposure to international arbitration could
ultimately have the benefit of informing the
future direction for reform taken in making
Thailand a more attractive place for

international arbitration.

Thai practitioners during the different panel
sessions also reflected on areas for greater
flexibility to accord with party autonomy. One
area was with respect to the recovery of legal
costs without a special agreement in order to
be granted attorney fees that could be
enforced by a competent Thai court. This
also extends to a party’s entitlement to the
full recovery of legal costs of the arbitration
not limited just to attorney fees. Similarly,
cost shifting should be more broadly
available; such as for interim measures or as a
sanction against a party that fails to
participate in good faith during the arbitration
proceedings. Additionally, that there could be
a further delinking of the arbitration law from
the Thai Civil Procedure Code (CPC) for Thai-
seated arbitrations. This includes the rules on
evidence adopted or basis for a request for

evidence from third parties. This is not all.

The grant and type of interim relief depends
on the CPC, even if one construed the arbitral
tribunal having such a power under Thai law

as an implied power.

The other two aspects for arbitration reform
called for clarity and transparency. For
instance, in relation to consumer contracts,
when does an unfair advantage arise in favor
of the business operator such that the
arbitration agreement becomes
unenforceable. Similarly, what weight can be
given to injunctions as issued in a foreign
jurisdiction. On the other hand, while
confidentiality is a key feature of arbitration,
public infrastructure projects require greater
transparency for the benefit of third parties,
such as project lenders, and the wider public.
To this end, what steps can be taken to
provide for greater transparency in the arbitral
process in connection with public sector

development projects.

The transition of Thailand to an active rather
than reactive player on the international
arbitration landscape will require robust
support for reform to the arbitration
framework. Some reforms could be carried
out more immediately, for instance on issues
of flexibility, clarity or transparency. More
systemic reforms, such as specialized courts,
require a broader engagement from all the
concerned stakeholders for Thailand to be
more competitive in becoming a preferred

arbitral seat for international arbitration.
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