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Principle 10 of the 1992 Rio Declaration

“Environmental issues are best handled with the participation
of all concerned citizens, at the relevant level. At the
national level, each individual shall have appropriate access
to information concerning the environment that 1is held by
public authorities, including information on hazardous materials
and activities in their communities, and the opportunity to
participate in decision-making processes. States shall facilitate
and encourage public awareness and participation by making
information widely available. Effective access to judicial and
administrative proceedings, ncluding redress and remedy, shall

be provided.”
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Executive Summary

Executive Summary

Introduction

The Access Initiative (TAI) was formed in 1999 asoalition of civil society groups
across the world working together to promote natidevel implementation of the access
rights - commitments to access to information, uparticipation and access to justice.
As of 2010 the TAl includes 150 civil society orggations from over 50 countries
around the world.

TAI was created within the context of the Rio Deateon of 1992, where 178
governments from around the world committed theweseto Principle 10 and the three
access principles: access to information, accegalibc participation in government
decision-making, and access to justice. This comenit to access principles aims at
achieving “transparent, equitable and accountadtestbn making” that constitute the
pillars of good environmental governance.

Principle 10 of the 1992 Rio Declaration

“Environmental issues are best handled with thiéigigation of all concerned citizens,
at the relevant level. At the national level, eaatividual shall have appropriate access
to information concerning the environment thatetdrby public authorities, including
information on hazardous materials and activitietheir communities, and the
opportunity to participate in decision-making preses. States shall facilitate and
encourage public awareness and participation byrmgakformation widely available.
Effective access to judicial and administrativegeedings, including redress and
remedy, shall be provided.”

Adopted by 178 nations at the United Nations Carfee on Environment and Development,
Rio de Janeiro, June 1992

These commitments from governments across the glebe reinforced when a further
commitment to Principle 10 was made at the Worlch®iit on Sustainable Development
(WSSD) in 2002 through the signing of the Planmplementation.

It is in Europe that the most significant interoagl progress in realising these access
principles. In 1998 European countries signedthied Nations Economic
Commission for Europe (UNECE) Convention on Acdesisformation, Public
Participation in Decision-Making and Access to ibesin Environmental Matters. This is
more commonly known as the “Aarhus Convention” ensken as a landmark
commitment and a model for other parts of the warlduding Asia.

Significantly, there are no international agreeraamt access principles in Asia, either
within the framework of regional co-operation inuBoor South-East Asia. Yet Asia has
a special place in the global environment. As tlestrpopulous continent with the fastest
growing industrial economies, Asia is a growingdueer and consumer of world
resources, as well as a growing producer of greggghgases. Moreover, Asia is also
home to the largest number of poor people in thedyand despite enormous social and
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economic progress in the last few decades, poaadyinequality are persistent problems
for all the TAI countries in Asia. Addressing thedellenges is of global importance.

The Access Initiative

The Access Initiative (TAI) is founded on the piple that people have the right to
participate in decisions that affect their envir@mt In order to exercise this right, they
must have access to information and the opporasit represent their interests, as well
as the right to influence how decisions are madkimplemented. Ensuring the effective
implementation of these rights also requires acttessdress and remedy in cases of
environmental harm, and cases in which their rigigsviolated. These rights are referred
to as ‘access rights’.

The Access Initiative has grown out of a concerogcivil society organisations
around the world. Asia has been represented atmignembership from the earliest
days, but it is only since 2002 that the TAI in &kias been active formally.

Ensuring these access rights is both a means taraedd for good environmental
governance. By guaranteeing access rights, théyjodtecisions and actions on the
environment is likely to be improved. Improving ass to information allows for a better
understanding of environmental issues and theinkoagnsequences, and thus allowing
for better informed debates and decision-makingially, ensuring that people of diverse
viewpoints, knowledge and interests are able t@gagn making decisions about their
environment allows for better quality of decisioasd greater social acceptance.

But the language of rights also affirms that titemdte purpose of good environmental
governance is defined in terms of guaranteeingsighaccess to information,
participation and justice. Access rights cannoségarated from transparent and
accountable governance. Fundamentally access aghtsoncerned with good
governance and citizenship.

The nature of access rights goes beyond what tee séen as the traditional boundaries
of environmental concerns. Increasingly, acces#sigring together concerns for the
environment, development and human rights.

e Access to Information- The ability of citizens to obtain environmental
information in the possession of public authoriti&nvironmental information”
includes information about air and water qualitg amformation about whether
any hazardous chemicals are stored at a nearlmyryact

e Access to Participation— The ability of citizens to informed, timely and
meaningful input to and influence on decisions,ggahpolicies, strategies and
plans at various levels and on individual proje¢btgt have environmental impacts
and implications.
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e Access to Justice The ability of citizens to turn to impartial amtlependent
arbiters to resolve disputes over access to infoomand participation in
decisions that affect the environment, or to cdremwironmental harm. Such
impartial arbiters include mediators, administratiibunals, and courts of law,
among others.

The TAI Asia Report

This report synthesises a research initiative $essthe progress of implementing these
access rights in nine countries in Asia — Banglagd€sina (Yunnan Province), India,
Indonesia, Nepal, Philippines, Sri Lanka, Thailaaua] Viet Nam.

In carrying out the assessment, a coalition of sietiety organisations was formed along
with representatives of the state to ensure tllatexsity of views is represented. Each of
the countries has established working groups of £dciety organisations and advisory
committee with diverse expertise in environmerg&gal, social development and human
rights. This kind of multi-stakeholder coalitiorsalallows for more effective uptake of
the findings and recommendations that emerge flreassessment.

The TAI assesses the legal framework, performaaruet considers issues of capacity of
both the state and of civil society. The assesssrteamie been carried out using the
established TAI methodology based on an agreeaf sedicators of performance.
Central to the TAI approach is the use of caseissudelected according to their
relevance to the three access principles. The stesess are used for advocacy for legal,
institutional and practice reforms, raising pulaigareness, and for engaging with
national governments in constructive dialoguegdéorm.

This report provides important insights into enaimeental governance in Asia. It is now
seventeen years since the Rio Declaration. Yebpwdnce in ensuring the access rights
has been mixed. While there has been significadrpss in some areas, there are several
areas where there are serious weaknesses.

Legal Framework

Across all the TAI countries in Asia, there hasrbgeeater recognition of access rights in
the legal framework. The Constitutions provide amngbbasis of support for access rights,
with newly passed constitutions in some of the toes containing more explicit
provisions for access rights. Important legislati@s been passed in recent years in many
of the countries supporting access to informatgamticipation and justice. However,
implementation of legislation continues to be aznawf weakness. This is mostly widely
attributed to issues of capacity among the staté society and the public, and a general
lack of awareness of rights and procedures amangeheral public. But in some cases,
more systemic problems have been identified asr&slin the legal system, particularly
in settling disputes and supporting the rightsadner people. Additionally, lack of
confidence in the legal system and state instistiand a lack of accountability remain
major stumbling blocks.
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Access to Information

Generally access to information across the Asiahi3 8onsidered as improvement, with
the state making greater efforts to release inftiondor the general public and drawing
advantages from utilising print and electronic naed@n the whole, information is most
readily accessible where it is concerned with emiental monitoring, such as air and
water quality monitoring, or in the preparationState of the Environment reports.
Access to information also tends to be better nrenmental emergencies, but with
some important exceptions. However, conflicts ¢ériest continue to hamper access to
information. These are most closely associated infirmation that might be somehow
related to political and economic interests ofgtege, or influential commercial interests.
Information at facility level continues to be leastessible, an area of weakness across
all the countries. Civil society and the media cmn¢ to play important roles in
generating information, and in holding the statd private sector accountable.

Access to Participation

Each of the countries has some legal provisionptdibfic participation in environmental
decision-making, and the rhetoric of participateggpears more prominently in legislation
and policy. But the level of manifestation diffeneatly between the countries. The
political systems and cultures of the countriessagaificantly different, so are state
interpretations of what constitutes good publidipgration. As a whole, implementation
remains weak in the area of public participationisTis attributed to a number of factors
— lack of clarity in legal framework, institutionalilture of state agencies, political
influence, lack of capacity both within the state &ivil society. There is limited
experience in the countries implementing stratefgiepublic participation, with public
forums being the most common platform. These kofdgpproaches are considered
necessary, albeit with limited success.

Access to Justice

The principle of access to justice to all citizénslearly affirmed in the constitutions and
legislation of all countries. But here again, thare weaknesses in how legislation is
framed, and performance is mixed. Key areas tleidantified relate to the very nature
of environmental problems and the definition ofusstanding, and legal support for
pursuing legal action in public interest cases.iEBmmental cases are considered to
require specialist legal knowledge and expertisth an interest in establishing Green
Benches and alternative dispute resolution mechemikegal action continues to be a
course of action that members of the public anectaht to follow. The whole process of
taking legal action is complex and often intimidati There are serious financial costs,
and a lack of legal aid support in each of the teesm acts as an impediment for most. In
addition, there is limited confidence in the leggétem to hear cases that are brought, and
even when judgements are made, to ensure thaatkeynplemented fully. However,
there are also examples of how the legal systenbé&as used to good effect, whether by
recourse to the constitution or specific sectargidlation.

Capacity Building
The need for more strategic capacity building, \sjplecific legal guidelines and
budgetary support is identified in each of the ¢gas. Ensuring access rights requires
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specific sets of knowledge and skills for the steie@l society and the general public. But
it is also recognised that this need for capadaiijding must also be placed in a broader
context that recognises that failures to ensuresscaghts may also be due to a lack of
political will and vested interests.

An important finding from the assessments is thate appears to be a correlation
between poverty and marginalisation, and the inghd ensure access rights. For all the
countries, poor and marginalised people, inclugvwgien, ethnic minorities and
migrants, are the least able to exercise accdstsrifjo many, such rights simply do not
exist.

Vi
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1. Background

1.1 Introducing The Access Initiative (TAI) coalition

The TAI global network works to hold national gowerents accountable for their
Principle 10 commitments by conducting independassessments of the law and
practice supporting access to information, pubdidipipation, and access to justice.

At the heart of TAI research, including independassessments conducted by national
CSO coalitions, is the endeavour to pinpoint stien@nd weaknesses in environmental
governance in their countries and identify oppdties to make positive changes and
conduct advocacy work based on the assessment Tgieally, a national coalition
brings together organisations with expertise irraesh, law, advocacy, communications,
human rights, and a variety of specific environraérgsues. Based on an internationally
recognised assessment framework of case studiemaicdtors, TAIl coalition members
can evaluate both laws on the books and governpraatices on the ground and use
these law-practice gap findings to make recomméongt prioritise reforms and allow
domestic CSOs to work with their government to iover access.

Organisations from Chile, Hungary, Thailand, Ugaralad the United States launched
TAIl in 2001, and coalitions from India, IndonesMexico, and South Africa joined the
founding organisations in piloting the TAI assesstmiamework (TAI toolkit V 1.0,
interactive CD-ROM). Within four years following ehpilot phase, 23 additional
assessments (TAI toolkit V 2.0, interactive webdshassessment tool) were completed
in 20 countries. In 2010, TAI was active in mdnart 50 countries.

Figure 1. Countries where TAI assessments have ¢ci@apleted as of 2010
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Principle 10 of the 1992 Rio Declaration

“Environmental issues are best handled with the participation of all concerned citizens,
at the relevant level. At the national level, each individual shall have appropriate access
to information concerning the environment that is held by public authorities, including
information on hazardous materials and activities in their communities, and the
opportunity to participate in decision-making processes. States shall facilitate and
encourage public awareness and participation by making information widely available.
Effective access to judicial and administrative proceedings, including redress and
remedy, shall be provided.”

Adopted by 178 nations at the United Nations Conference on Environment and Development,
Rio de Janeiro, June 1992

1.2 TAI methodology

A TAI assessment consists of three major componentsational law evaluation, a
capacity building evaluation, and a minimum of e studies (Fig. 2). Each of these
components is addressed using a set of researstiang or “indicators,” which break
the Principle 10 into discrete parts or measurablaracteristics. The indicators (148
research questions) are organized into four caigegor

Access to information — Information is the cornerstone of decision-making
providing the public with knowledge and evidencentake choices and monitor
the state of the environment.

Public participation — Participation allows citizens to express opinjartgllenge
decisions, and shape policies that could affedt ttanmunities and environment.

Access to justice — Mechanisms for justice enable citizens to seatedy if their
access rights have been denied or they have stifferenvironmental harm.

Capacity building — Efforts by the government to ensure that govemm
agencies and civil society both have the necessapgcity to facilitate public
access to information, participation, and justice.

Each TAI category includes boliaw indicators angractice indicators. Law indicators
evaluate the overall legislative and judicial framek for guaranteeing access, while
practice indicators are applied to selected casdiest to examine real-world conditions.
The practice indicators include the “Effort” andff&ctiveness” sections. By applying
both types of indicators, a TAI coalition identgigaps between its country’s policies and
the actual implementation of the three Rio Declaraticcess principles: information,
participation and justice.
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Law Evaluation
16 General Law indicators applied once per assessment
+

Capacity Building Evaluation
12 General Capacity Building indicators applied once per assessment

+
Case Studies in Access to Information, Public Participation, and Access to Justice
A2| - At least 8 case PP — At least 6 case A2J - Atleast 4 case
studies, each comprising studies, each comprising studies, each comprising
27 indicators 31 indicators 33 indicators

Figure 2. Major Components of TAI Assessment

For each national assessment conducted, TAI rdsésams apply the practice indicators
to at least 18 case studies. Each case study ifaisone of the three categories:
information, participation and justice. CapacityilBing indicators are also included in
each category; in addition, some capacity buildindicators are assessed without
specific reference to the case studies, togethbrthve law indicators.

The assessment framework provides research guedelthat assist researchers in
conducting interviews, reviewing documents, studythe law, compiling statistics, or
visiting key sites relevant to a case study. Tlagonity of indicators in qualitative allow
researchers to select one of the five values tleatethe government’s performance in
relation to the indicator.

The assessment is critically important becauseeidtes cohesion in a coalition, often
giving the basis for beginning work in the TAI nerk. Hence, to ensure the
standardised quality of the reports and to createidentity for the network, each
assessment report is reviewed through national gholdal processes, starting from a
national research team’s submission ofits draforepf TAI assessment, in which the
team analyses its finding and makes policy reconaagons, to the advisory panel and
to relevant the regional lead for a review of cohtend form. Regional leads then solicit
feedback from Core Team members for TAI assessrepotts before posting the reports
on the TAIl Research website to make them accesbiplthe public. After the report
approval is finalised by the regional lead and B&kretariat, each coalition can use the
findings of its TAI assessment to produce additiomatreach materials, hold public
meetings, and engage government officials.

In order to provide more in-depth and qualitativealgsis, the Access Initiative
methodology also employs case studies. These betexd in order to reflect the access
rights. Case studies do not only provide great¢aildeon specific issues but also allow
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for deriving lessons that are more generally apple. Case studies are selected
according to the following guidelines.

Table 1. Types and examples of TAI case studies

TAI case types Example cases

Access to Information: a minimum of 8 case studies are selected, consisting of at least

Environmental emergency The Information for Tsunami, Thailand

Air-quality monitoring Vehicular Air Pollution in Dhaka City, Bangladesh
Water-quality monitoring Water quality in the Nhue River valley, Vietnam

Industrial facility compliance Air quality monitoring in Kunming City, Yunnan province of
records China

State of Environment report

. Irregular Dissemination of State of Environment Reports, India
(optional)
Public Participation: a minimum of 6 case studies are selected, consisting of at least

The national strategy for environmental protection for the year

Policy-making 2010 and the orientation towards2020, Vietnam

Drafting Regional Regulation of West Kalimantan No. 4 of 2007

Regulatory decision on distribution and use of mercury and alike substances,
Indonesia
Project-level decision Kandy Colombo Expressway, Sri Lanka

Access to Justice: a minimum of 4 case studies are selected, consisting of at least

Pesticide residue information in food, Yunnan province of

Denial of right to information China
Denial of right to participation Benefit sharing from community forestry, Nepal

Claim for an environmental Pollution from Marcopper Mining in Marinduque, Philippines

harm
Claim for non-compliance Unlawful privatisation of Electricity Generating Authority of
(optional) Thailand (EGAT), Thailand

1.3 TAl in the Asia region

To date, civil society coalitions have conductedl hAtional assessments in nine Asian
countries: Bangladesh, India, Indonesia, Nepal, Rhdippines, Sri Lanka, Thailand,

Vietham and China (Yunnan province). In additionsectoral TAl assessment was
conducted in Maptapud, Thailand’s largest industestate and one of the largest
independent power producer (IPP) investments irtleast Asia. Most of the data in this
report was synthesised based on TAI assessmentiuacted in the aforementioned
countries during 2003 and 2009, which can be doaddd in its original format at

www.accessinitiative.org

The TAI method is designed with the primary objeetof catalysing and benchmarking
progress in individual countries, rather than ftating cross-country rankings.
Considerably, the TAI approach to assessing thetipeaof access rights through selected
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case studies has its advantages and disadvantagedected cases are likely to
demonstrate typical variations in performance it coalitions sometimes found it
difficult to make conclusions about standard pcasdifrom differences in performance
across different cases.

In order to use the national assessment data fponal analysis of general trends in
government provision of access, we consider theessarising in each country and
compile a list of the main findings rather thancoting average values across the
countries and overlook some significant issuesmé&aoational coalitions turn out to be

very pressing while others show a more compromisatigude, depending on the

relationship between the government and environahgmbups as well as the degree of
access to decision-making process. Hence, whetucting regional overview, instead

of having scores ranking countries in the same stas#y issue, we chose to leave the
case approach with enough room for comparabilitynational research findings that

allow the teams to see trends and tendencies wotrincular environmental issues.

TAI regional leaders select national TAI coalitidmegsed on criteria, which may include
the presence of CSOs with sufficient capacity toycaut an assessment and further
advocacy, the availability of funding, and the mrese of professional connections. As a
result, the emergence of new environmental lawAsia together with civil society and
their demands to participate in the decision-malpnacess has driven TAI network to
grow quickly throughout the region. Environmentabvements evolve habitually from
the concern of poverty-related environmental pnolsiesince local communities depend
at various levels on natural resources for theelilhood.



2. Regional Overview

This chapter provides an overview and discussidh@findings from the
assessments that have been carried out in theourdries in Asia. In order to
provide some context we begin with a review of safie social development
challenges facing the countries, drawing also anglementary assessments of
corruption and press freedom. The chapter conclwitbsa discussion of the overall
performance of meeting access rights.

2.1 Setting the Scene

The findings of the TAI can be put into a broadentext of political change in
several of the countries, and the emergence ofigfile environmental issues and
cases. Environment and access rights are cleatlyeopolitical agenda in Asia in a
way that was not the case previously.

The nine countries differ significantly accordirmgea range of criteria - population,
economic development, incidence and rates of pgvand political institutions.

Simply in terms of population the study coverstilie largest and most populous
countries in the world, China and India togethdhwine small island state of Sri
Lanka and Himalayan country of Nepal, and the gelaigos of Philippines and
Indonesia. Each of the countries hosts a rich ethnd linguistic diversity as well as
geographical and ecological diversity. Such diwgrsiearly presents obstacles in
ensuring access rights.
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Poverty and social development are important fadtoassessing access rights. As
the TAI country reviews for Bangladesh and Nepahpout, the low literacy rates,
particularly in national languages and among woarahethnic minorities, combined
with the high rates of poverty act as serious innpedts to people’s ability to benefit
from the access rights, while also strengtheniegnhktitutional obstacles to greater
transparency and accountability. But equally, ¢ifecimplementation of access
rights can in itself contribute to reducing povesirengthening people’s capacity to
protect their natural resources base and livelispadd to better participate in the
political process.

Table 1: Social Development Indicators

The following table is taken from the UNDP HumarnvBlepment Index (HDI) for
2006 comparing a range of indicators for 179 coestiSource Human Development
Report 2008 available online at http://hdr.undp fengy/statistics/

UNDP HDI Life Adult literacy | Combined GDP per
Value 2006 | expectancy a{ rate (% ages primary, capita
(ranking) birth (years) 15 and secondary (PPP US$)
2006 above) and tertiary 2006
(ranking) 2006 gross (ranking)
(ranking) enrolment
ratio (%)
2006
(ranking)
Bangladesh 0.7?124 63.5 (130) 52.5 (134) 52.1 (154 1,155 (153)
(147)
China 0.762 (9%) 72.7 (69) 93.0 (53) 68.7 (113 4,682 (104)
India 0.609 64.1 (127) 65.2 (118) 61.0 (134 2,489 (146)
(1329
Indonesia O.S;hZG 70.1 (101) 91.0 (62) 68.2 (116 3,455 (121)
(109)
Nepal 0.%\’20 63.0 (132) 55.2 (127) 60.8 (135 999 (161)
(145)
Philippines 0.74(11)5 71.3 (90) 93.3 (49.9) 79.6 (57) 3,153 (122)
(102
Sri Lanka 0.742 (104 71.9 (83) 90.8 (63 68.74)11 3,896 (115)
Thailand 0.786 (81) 70.0 (103 93.9 (47 78.0 (67) 7,613 (80)
Viet Nam 0.2%8 74.0 (55) 90.3 (64) 62.3 (127 2,363 (129)
(114)

The nine countries of TAI all fall within the groub countries categorized as
representing medium human development accorditiget/NDP Human
Development Index. Table 2 presents a summaryys&eial development indicators
according to the HDI with global rankings for easftthe indicators presented in
brackets. The table indicates a significant rangeray the countries with Nepal and
Bangladesh lying within the lower group of mediuavedlopment countries and
Thailand towards the higher end. Importantly fongideration of access rights adult
literacy for Bangladesh, Nepal and India is siguaifitly lower than for the other
countries which all achieve rates above 90%. Thikppines and Thailand achieve

high percentages of combined secondary and tegdugational enrolment, markedly

higher than for the lowest scoring country of Balgish. Life expectancy also
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remains significantly lower for Bangladesh, Nepad éndia, with Viet Nam
achieving the highest life expectancy.

Table 2: Distribution of poverty
Based on data from Source Human DeveloprRemort 2008 available online at
http://hdr.undp.org/en/statistics/

Population living | Population living | Population living
below $1 a day below $2 a day | below the national
% % poverty line
%
1990-2005 1990-2005 1990-2004
Bangladesh 41.3 84 49.8
China 9.9 34.9 4.6
India 34.3 80.4 28.6
Indonesia 7.5 52.4 27.1
Nepal 24.1 68.5 30.9
Philippines 14.8 43 36.8
Sri Lanka 5.6 41.6 25
Thailand <2 25.2 13.6
Viet Nam n/a n/a 28.9

The proportion of the population living below potyeindicators — of income of $1

per day, or of income of $2 per day, and of thasdew nationally defined poverty
lines is presented in Table 3. This clearly inddsahe high levels of poverty in some
of the countries, and the very low levels of incdioresignificant proportions of the
population. However it should also be noted thas¢hfigures cover a 15 year period
up until 2004 and do not necessarily reflect merent progress in poverty reduction.

When seen in terms of distribution of wealth andgrty, Table 4 illustrates how in

all of the countries the poorest people only e@dsaction of the national wealth, and
that conversely a high proportion of wealth is antcated in a relatively few hands.
Even for countries that score well in other aspettocial development, inequality in
wealth distribution is striking. This kind of analg only provides a snap shot of
equality but at least gives an indication of thedls of structural challenges to
ensuring that those who enjoy few economic benefight still benefit from access
rights.

Table 3: Income distribution
Based on data from Source Human DeveloprRemort 2008 available online at
http://hdr.undp.org/en/statistics/

Share of Share of Share of Share of Inequality Inequality
income or income or income or income or measures, | measures,
consumption| consumption| consumption| consumption ratio of ratio of
poorest 10%| poorest 20%| richest 20% | richest 10% | richest 10%| richest 20%
(%) (%) (%) (%) to poorest | to poorest
10% 20%
Bangladesh 2.7 6.3 49 33.4 12.6 7.7
China 1.6 4.3 51.9 34.9 21.6 12.2
India 2.2 54 50.6 34.2 15.5 9.3
Indonesia 3 7 48 32.7 11.1 6.9




Environmental Governance in Asia:
Independence Assessments of National Implementatiari Rio Declaration’s Principle 10

Nepal 4.2 9 44.3 28.8 6.9 4.9
Philippines 3.6 8.4 43.3 28.5 7.8 5.2
Sri Lanka 3.6 8.1 45.3 31.1 8.6 5.6
Thailand 3.7 8.6 42.7 27.9 7.5 4.9
Viet Nam 2.6 6 54.6 40.6 15.8 9.1

The differences between the countries also appkanwonsidered according to
indicators of corruption and press freedom. Sudicators are notoriously complex
but at least provide some additional context fer T\I. Interestingly China, Thailand,
India closely followed by Sri Lanka all score wiitthe top group of one hundred
countries, suggesting lower levels of corruptiomhiese countries. As with the HDI
(see Table 1) Bangladesh achieves the lowest scomding to this indicator.
Somewhat surprisingly, the score of the Philippiisesiso low, despite achieving
high levels of literacy and education, and despiteputation for an active and
influential civil society. This relationship betwean active civil society and access
rights is one of the key issues emerging from tAéassessment, and is discussed in
more detail below.

Table 4: Corruption Perception and Press Freedom

Corruption Perceptionn Press Freedom
Index 2008 Index 2008

CPI rating (rank) (rank)
Bangladesh 2.1 (147) 136
China 3.6 (72) 167
India 3.4 (85) 118
Indonesia 2.6 (126) 111
Nepal 2.7 (121) 138
Philippines 2.3 (141) 139
Sri Lanka 3.2 (92) 165
Thailand 3.5 (80) 124
Viet Nam 2.7 (121) 168

'A total of 180 countries are included in the ramkithe score ranks between 10 (highly clean) and (0
(highly corrupt)
Source: Transparency Internatioriatp://www.transparency.org/news_room/in_focus/2668008

2 A total of 173 countries are included in the raki
Source: Reporters sans Frontieres (RSF), http://wasforg/

The countries’ performance is once again quiteediffit according to indicators of
press freedom (see Table 4). Despite scoring wadrims of corruption, China
receives the lowest score for press freedom whienesia achieves the highest
position for press freedom despite a much lowerestoterms of corruption. While
the distribution of scores puts all of the courstiggpart from Indonesia and India in
the lower 30% of countries surveyed around the dya&Zhina and Viet Nam sit very
much at the bottom of the global table. This indaky considers the press but it is
still worth noting that the role of the media ingroving access rights is identified as
a key factor in the Asian assessment, as well gkolval assessments.
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By considering a range of indicators, it is cldattwhile many issues are common to
all the countries in this assessment there aréfisigmt differences in circumstances,
and the specific challenges that each country fakesvell as the differences in
population political circumstances differ. For taountries — Nepal and Sri Lanka -
there has been a period of intense internal viglehtical struggle with ongoing
internal conflict linked to separatist causes imildnd and the Philippines. For other
countries, such as China, Thailand and Viet Naeretihhas been a period of
unprecedented economic growth that in turn hasedelocial and political change,
and a climate of greater political openness withcgie active civil society operating

in each of the countries. The relationship betwammmomic and such openness is not
clear-cut and it is difficult to draw any clear ctusions from these countries
experience.

2.2: Legal Framework

The legal framework across all the countries isaasingly supportive of access
principles, with important recent changes in leggish in some countries, and a broad
trend towards more effective performance from thges But the review also clearly
illustrates that the gap between the legal framkwod practice remains wide in
many cases, with many persistent and familiar ehgks. The extent to which the
legal framework is respected and put into practexes from case to case even
within countries, with a wide range of factors ughcing outcomes both within and
between countries. For example, while there manefegence to access rights, the
legal framework has been found to lack clarity hwgtiidelines on implementation
weak thus creating barriers to effective implemenita Several case studies have
raised concerns about the inconsistency and pdwsian across different areas of
legislation. And all countries have discussed thieepnial problems of poor
implementation and limited capacity of the statd,diso the limited capacity of civil
society.

The reviews in each of the countries considere@mdint aspects of the legal
framework from the Constitution to more specifieas of legislation, governing
access to information, public participation andesscto justice.

It is at the level of the national Constitutiontthd countries have some reference to
the access principles. The constitutions of alintoes are broadly supportive of
access principles, but not necessarily with speodierence to environmental
concerns. Moreover the rights of people to manhge hatural resource and to
engage in local decision-making processes on dpwetat and environment are
increasingly being recognized in law, as are thbts to a clean and safe environment.
New constitutions have been passed in Nepal andlafdavithin the last two years.
These are considered to be stronger constitutasrsin Thailand, the constitutional
rights to information, participation are strongbsarted. In contrast the constitution in
India does not make specific reference to the tiglparticipation in decision-making.
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In the absence of clear legislation on accessgjghoking constitutional rights —
such as to basic needs such as safe water, fregidgpeech and assemble, to pursue
one’s chosen occupation, right to determine onkseof residence, and the rights to
traditional livelihoods — has been a mechanismytpdss the weakness of the
legislative framework and take legal action in suppf access rights. In India, the
Right to Life as contained in Article 21 of the Gtitution has been expanded by the
interpretation of the Supreme Court to includertgbt to clean and healthy
environment and through various decisions have he&hto include the right to a
pollution free environment. Similarly in Bangladeshcase of consumer protection
regarding contaminated milk powder, affirmed tling tonstitutional right to life also
includes the right to a clean and safe environment.

Legislation governing ElAs is central to acces$itsgn the countries. But the EIA
process faces similar difficulties. The scope AA<£is generally project based — only
allowing for consultation at the latter stagesha tlecision making process. There is
less engagement at the level of assessing straiptions and alternatives to projects
proposed. In all of the countries, many projecesalrle to go ahead without the legal
requirement of EIA.

State sponsored institutions are often weak ardifatependence. But the case of
India also indicates how the legal process cansied to challenge ineffective
environmental institutions. As well as the consita and legislative framework, the
establishment of independent mechanisms and itistisi— such as the National
Human Rights Commissions that have been establishddpal and Thailand —
represent significant moves forward in Asia. Thimggch institutions there are
greater opportunities to investigate and hold taat infringements by state
agencies, with specific avenues open to citizerexé&scise their constitutional and
legal rights. In Bangladesh, the establishmentrofiftnmental Courts to deal with
environmental cases is a significant move thatdess followed recently with the
establishment of Green Courts in the Philippines.

As we discuss below in greater detail, the roleiaf society has proved to be central
in all countries in ensuring that legislation thaes exist can be applied effectively.
The media in particular has taken on an increagimfluential role in raising public
interest in issues and at times putting pressurmtoe effective access and
disclosure of information.

2.2.1 Legal framework regarding Access to Information

Access to information is fundamental to accesssigbpecific legislation has been
passed in six of the nine countries but in allh&fse cases, only within the last few
years. For example, in Indonesia the Law on Pubfmrmation Disclosure was
promulgated in 2008, , with a similar law in Bardgah, the Right of Information
Ordinance also being passed in 2008, while in N#g@aRight to Information Act has
been passed in 2007. In the Philippines such ais aatrently being debated in
Congress. In India, the Right to Information Aainsidered by the review to be a
landmark piece of legislation was passed in 2003 Hailand legislation on access to
information dates back to the Official Informatidiot 1997 with a later state-
sponsored Official Information Commission providiggidelines for state handling of

11
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public information, endorsed by Cabinet in 2004e Pnocess of developing the law

on access to information is continuing in Viet Nam.

Each of these acts stipulates the rights of indi&isl to access information from the
state, and establishes the responsibilities oé stgéncies to make information
available to the public in an accessible and tinmedyner, with provision for non-

compliance.

For the other countries reviewed, access to infatonas covered within the legal
framework loosely under the national Constitutiand additionally under the

regulations covering state agencies’ practice. @ib&s not necessarily mean that
performance is directly related to the presencgpetific legislation.

Table 5: Summary of Legal Framework on Access to I nformation

Constitution Specific Other Legislation Overall
Legislation Assessment
Strong,
Intermediate
or Weak
Bangladesh Right of Information Intermediate
Ordinance
China Regulations of the
People's Republic of
China on Open Intermediate
Government
Information (2007)
India No direct reference byt Right to Information | Environment Impact| Strong
the Supreme Court hadAct, 2005 Assessment
held that Right to Notification, 2006
Information is an provides for access
essential part of the to EIA documents a
Fundamental right well as minutes of
public hearing
Indonesia Article 28H of the Law on Public =  Amendment of Intermediate

1945 Constitution:
“Everyone is entitled
to prosperous live of

spirit and birth, having

domicile and get a
good healthy
environmerit

Information
Disclosure (2008y>
during the research,
this has not yet
become a Law

Anti-corruption Law
2001 (No. 20)

=  Witness and
victim protection
Law 2006 (No0.13)
=  Environmental
Management Law
1997 (No. 23) —
amended by Law
No. 32 of 2009 on
Environmental
Protection and
Management

= Qil and Gas
Law 2001 (No. 22)
=  Geothermal
Law 2003 (No. 27)
= Disaster

Management Law
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2007 (No. 24)

=  Water
Resources Law
2004 (No. 7)

Nepal

Article 27 of the
Constitution:

“Every citizen shall
have the right to
demand or

obtain information on
any matters of his/her
own or of public
importance”

= Rightto
Information Act 2007
= Rightto
Information
Regulation 2008

Environment
Protection Act 1997

= Strong (for
timing & penalty)
= Weak
(implementation
& compliance)

Philippines

People’s Right to
Information is
enshrined in the 1987
Philippine
Constitution Section 7
Article Ill

Sri Lanka

Part of constitutional
right to freedom of
speech and expressio

=)

= National
Environmental Act
= Coast
Conservation Act

Intermediate

Thailand

Thai Constitution
2007: right to access
information possessed
by state agencies
(Section 56), right to
receive information
and explanation from
state agencies before
they approve or
implement a project
(Section 57), right to
submit complaints,

and receive the result$

of consideration of
such complaints
without delay (Section
59)

b

Official Information
Act 1997

Viet Nam

Constitution 1992 —
amended in 2001
Citizens have the right
to have access to
information and the
State has
responsibility to
develop information

Ongoing
development of the
law on access to
information

Law on
Environmental
Protection (2005)

Law on the Press
(2005)

Intermediate?

The Constitution of all countries has at least soeference to issues regarding
information, if not dealing with this directly. Hawer this tends to be in terms of
citizens’ basic rights to freedom of speech aneém$dy, and rights to a free press. In
the case of Sri Lanka, while the right to informatis not specifically guaranteed in
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the Constitution, the right to freedom of speech Ibeen judicially interpreted to also
refer to the right to information. While this caadicates the potential legal space for
applying broad constitutional principles, this atseans that court action would be
required in order to establish such an interpretati

The Constitution is explicit on rights to accestadand information in Thailand,
which affirms the right of individuals to receiveformation from state agencies
before the approval or implementation of a project thaghhhave an effect on
environment, health or quality of life. But whileere are not such explicit provisions
in the constitutions of the other countries, pespights to a clean and safe
environment, and guarantees of access to a vialleah resources base are also
enshrined in the constitutions. These provisiose e¢fer to information associated
with these rights.

Sectoral legislation and policy also covers isaafesccess to information, even in the
absence of an overall legislative framework. Enuwnental legislation in all the
countries covers issues related to access to iafitwmwhether in terms of regular
monitoring and reporting, undertaking impact assesgs and producing state of the
environment reports.

For all the countries there are a number of areaghich the legal framework is still
found to be weak regarding access to informatitverd are also some significant
areas of legislation in which no reference is madgccess to information, for
example in Sri Lanka. In India, there is no pramisfor emergency and disaster
related information.

In each of the countries there are restrictionthertype of information that can and
cannot be made available. Confidentiality of certzategories of information is also
established in law and in practice. This allowsdtae to restrict access to
information and is a common practice across alcthantries.

There are several ways in which the distinctioma&le between information that is
and is not accessible to the public. The firstyic@tegorizing certain types of
information as confidential or ‘official secret€ertain sectors that are state
development priorities may also be exempt, asarcse in Indonesia of the Law on
Oil and Gas that stipulates that all related infation is closed to the public. In other
cases, there may be exemptions that allow for leetamformation to be withheld. For
example, lack of clarity in the National Environmhiémpact Assessment Notification
2006 in India means that full EIA documentatiomvsilable only for reference at
select places, with only summary chapters beingena@dessible a few days prior to
the Public hearing.

These kinds of restrictions also put pressure aeigoment workers not to reveal
information to the public, for fear of prosecutidn.the absence of legal mechanisms
to protect whistle-blowers, institutional cultungghin state institutions can constrain
government workers to reveal information for fearatribution within their agencies,
even in cases in which the information is not deresiWithout clear guidelines, and
recognition of the right to reveal state informattbat is in the public interest state
agencies can be expected to continue to be reluctaisclosing information at the
risk of exposing themselves to public criticism.
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Information disclosure is normally a requiremenenfironmental assessments as
covered in environmental legislation, and it ighis context that people are able to
gain access to information. However, the procestetdrmining what kinds of facility
projects require environmental assessment canraomgieoples’ access to
information. The decision as to which projects stidne covered by EIAs is often
discretionary. In the absence of statutory guigslion what projects are required to
go through such an assessment process, or wheenraptation of existing
guidelines is weak, many projects avoid assessntieertsby denying peoples rights
to information.

There are several examples of how this occursekample, while the National
Environment Act (NEA) in Sri Lanka states the regaient for access to information
and public participation in EIA process, an amenatne the NEA in 2000 the
requirement for an EIA was restricted to ‘presatilpeojects’, allowing the agency
responsible for project approval to determine whgobjects require a full EIA, or
only an IEE. In the case of an IEE there are nt sequirements regarding
information and participation.

In India, even though the Right to Information RE05 only places limited
restrictions on the type of information that is lptoted from public disclosure.
However, this restriction covers projects that@deéned as ‘commercial secrets’ with
large infrastructure projects such as hydropowdrraming often excluded from
disclosure. But when appeals have been filed waghGentral Information
Commissions, they have tended to rule in favoypuddlic disclosure.

The discretionary power of state agencies in deteng whether information should
be made publicly available is also considered ta bentinuing impediment. In many
cases state officials do so without adequate utateimg of their own legal
requirements.

There are also concerns regarding press freedahtharpressures that can be put on
the media, sometimes indirectly, and sometimekemtost direct manner, for
example, with killings of members of the press r&gubin the Philippines. Some
sectors look to media to expose issues and cagegob€ concern as a powerful if not
last resort to address corruption and violatioerofironmental policies, with the hope
that doing so enlarges/heightens awareness ofiby@gy and result in nipping the
violations in the bud. Recent reports of incidenggintimidation, harassment, and
killing of media people that has earned the Phitipp the moniker ‘the most
dangerous country for media’ would present to beagor draw back in Civil

Society’s bid to fast track the passage of thednlfreedom of information, and is a
damper for mobilizing media support for transpageoicinformation and

participation in decision making

2.2.2 Legal framework regarding Public Participation

The legal position on public participation is ldsgeonfined to the Constitution. None
of the assessment countries have specific legislan public participation and this is
considered to be a major weakness.
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However, constitutional rights to participate irtioaal development and to
participate in the political process can be intetgd to refer to access to participation
more generally.

Table 6: Summary of legal framework for public participation

Constitution Environmental Other Overall
Legislation Legislation Assessment
Strong,
Intermediate
or Weak
Bangladesh | * Rightto freedom| = Laws on Right to Intermediate
of Speech Environment Information Act
= Right to Life Management 2009
=  Environment
Court Act 2000
China Law of the People's
Republic of China Intermediate
on Evaluation of
Environmental
Effects 2002
India Right to Life and Environment Impact Weak
Freedom of Speech | Assessment process$
and Expression
Indonesia Article 28E Law No. 23 of 1997| = Law on the Intermediate
“Everyone has the on Environmental making of laws
right to freedom of Management 2004 (No. 10)
association, assembly = System of
and opinion” National
Development Law
2004 (No. 25)
= Regional
Government 2004
Law (No. 32)
= Spatial
Arrangement Law
2007 (No. 26)
Nepal The Interim Environmental = Local Self
Constitution of Nepal | Protection Act and | Governance Act
2007 Regulation1997 1999 (Sec. 49, 1171
& 205)
= Good
governance Act
2007 (section 20)
Philippines In the Declaration of Local Government

Principles and State
Policies of the
Philippine
Constitution, the role
of women and youth
in nation-building,
and the rights of
indigenous cultural
communities within
the framework of
national unity and
development are

recognized. It also

Code of the
Philippines
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states that non-
government,
community-based, or
sectoral organizationg
that promote the
welfare of the nation
shall be encouraged
Sri Lanka Nil, other than the Limited No legislation, but Weak
franchise participation under | some court
NEA and CCA. decisions have been
constructive.
Thailand The 2007 = The Prime
Constitution: rights to Minister’s Office
participate on local Regulation on
governmental Public Hearings
organizations (Sectiof B.E. 2548 (2005)
287), an inspection = The State
mechanism of the Enterprise Capital
work of the local Policy Committee
governmental Regulation on
administration Public Hearing
(Section 282), and a B.E. 2543 (2000),
mechanism enabling under the State
the local community Enterprise Capital
to participate with the Act B.E. 2542
local government (1999)
agencies in the work
to promote and
protect the quality of
the environment
(Section 290)
Viet Nam Law on
Environmental
Protection (2005)
Government Decree
on Organisations,
Activities and
Associations (2003)

Public participation operates at different levdlsere is a general policy trend
towards decentralization further supporting paptation at the local level for example,
in regional regulation in Indonesia. This markdraportant trend in opening space
for engagement in decision making and planning.

The legal space for participation for environmeigales is largely established in
terms of public hearings and consultation. Thigte in the planning cycle, or is
dealing specifically with impacts of a decisionreahus provides limited space for
discussion of options, including the possible apté not going ahead w the project

In some cases, there are legal requirements omcprdsisultation. In many cases this
centres around consultation processes for spgxibiects. In the case of Thailand
however, while there is no specific law on publatipation, the Office of the
Prime Minister Regulations on Public Hearings 20@g attempted to clarify the
process for such consultations. There are alsadlwommitments for the state to
consult with the public. In the Philippines for exale, there is a commitment to
periodic consultations with the local governmergrages and NGOs. But in most
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cases, the legal requirements are vague, andgiedelines of what should occur in
practice are not available or if they are, tendtadie followed in practice.

Although public hearings are held in India, theraigued to be no effective
participation in the decision-making process, withrequirement for the views of the
public to have any weight in the final decisioneBvhough the EIA process provides
for ‘detailed scrutiny’ of the minute of the pubhearing by the Expert Appraisal
Committee, such scrutiny never occurs. To dateethas not been a single case of a
project being rejected due to opposition at a putdiaring.

There is a clear lack of mandatory guidelines on taconduct public hearings —
whether they are held, the level and quality ofipgration, and the degree of
representation, particularly of poor and margiredipeoples (including women and
ethnic minorities). This is also further undermir®da lack of capacity building
requirements for the state on participation

Being able to establish an NGO or similar orgamsatepresents an important
mechanism to engage. Rules for establishing NG®beroming clearer, and in most
cases, are considered to be quite straightforward.

Additionally there are many examples of participatin management of certain kinds
of resources. Participatory approaches to nateslurce management, for example
in Community Forestry. Various institutions bringitogether different stakeholder
interests are now operating, such as the Philigpthestainable Development Council.

In Viet Nam the Law on Environmental Protection basng stipulations for
supporting public participation in decision-makipigpcesses as well as consulting
affected communities while conducting ElAs for . However, implementation
remains weak.

2.2.3 Legal framework regarding Access to Justice

The Constitutions of all countries guarantees mpies of access to justice, as well as
remedy and redress. In some countries the congtitatearly spells out
responsibilities of the state to protect the envinent for people’s benefits, and the
rights and duties of people to a clean and safe@mwment (eg Sri Lanka, Thailand,
and Viet Nam).

Constitutional commitments to fundamental rightkjleznot addressing
environmental issues directly, have been appliesiport environmental claims. For
example the Constitutionally enshrined right te lifas successfully been applied in
cases of environmental harm.

One of the major challenges affecting access to@mwental justice relates to legal
definitions of who has suffered injury and whoesponsible, as well as the legal
mechanism for taking proactive action before emmnental injuries become manifest.
There are limited opportunities for taking legali@c in cases that affect the general
public. In the case of Sri Lanka, clauses in thestitution however, have been used
as the basis for Public Interest Litigation (Plln)Nepal, the Civil Code Chapter on
Court Procedure Section 10 also provilbesis standio any individual to bring a

case to the judiciary if the case is of public iegt. However the Supreme Court of
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Nepal has established the principlesabstantial interest and meaningful relationship
of the petitioner with the claim

The importance of creative interpretation of essilgld rights — either within the
Constitution or specific areas of legislation,dentified as an important mechanism
to ensure that the existing legal framework caapygied effectively. However this
also indicates the need for skilled and creatigallsupport to build such a case.
Rights to a healthy environment — defined accordongghts to manage natural
resource base at the local level, rights not teehihe environment and key public
resources such as air and water degraded — aldigsta in law.

Table 7: Summary of legal framework on access to giice

Constitution Environmental Other Overall
Legislation Legislation Assessment
Strong,
Intermediate
or Weak
Bangladesh | = Rightto freedom | = Laws on Right to Intermediate
of Speech Environment Information Act,
= Right to Life Management 2009
= Environment
Court Act 2000
China Environmental
Protection Law of
the People's Weak
Republic of China
1989
India National Strong
Right to Life, Environment
Freedom of Speech | Appellate Authority
and Expression Act, 1997
Right to Constitutional
Remedies. National
Environment
Tribunal Act, 1995
[yet to come into
force]
Indonesia Right to a healthy Law on =  Forestry
environment Environmental Law1999 (No. 41)
“Everyone has the Management = Spatial
right to promote Arrangement Law
themselves in the of 2007 (No. 26)
struggle for their rights =  Criminal
collectively to build Procedural Law
the nation and 1981 (No. 8)
country = Het Herziene
Indonesisch
Reglement (HIR)
Nepal Right to live in clean | Environment Several Weak
environment Protection Act and | environment enforcement and
Regulation 1997 related legislations | implementation
Philippines | The Philippine
constitutional

guarantees to the right

to a clean and safe

environment, access t(

justice, freedom of

D
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expression and right tg
freedom of association
are clear and inclusive
It guarantees the right
of the people to a
balanced and healthfu
ecology in accord with
the rhythm and
harmony of nature.

Sri Lanka Constitution = National A decision made in Strong
Environmental Act| violation of any
= Coast law can be
Conservation Act | challenged in a
court of appropriate
jurisdiction.
Thailand The 2007 Constitution] =  The National = The Official
rights to participate on| Environmental Information Act
local governmental Quality Act 1992 1997
organizations (Section| = The National = Office of the
287), an inspection Health Act 2007 Prime Minister
mechanism of the wor Regulations on
of the local Public Hearings
governmental 2005
administration (Sectior
282), and a mechanisr
enabling the local
community to
participate with the
local government
agencies in the work tq
promote and protect
the quality of the
environment (Section
290)
Viet Nam Right to enjoy a Law on Intermediate

healthy and safe
environment; Public
access to justice, to
claim for damages and
repair

Environmental
Protection (2005);
Civil Procedure
Code (2004); Civil
Code (2005); Law
on Organization of
the People’s Court
(2002)

A common concern identified in the country repoeiates to the existence of
effective independent institutions to promote asdegustice, and mechanisms that
that allow for easy access. One of example of aumcimstitution comes from India, in
the form of the Central Empowered Committee (CEsTaldished by the Supreme
Court that has the authority to bring differenkstaolders into the legal process.

Ultimately access to environmental justice canreoedasily separated from broader
issues of access to justice and the ability to golernments, state institutions and
the private sector to account. In each of the assuch capacities face significant

constraints.
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2.3 Access to Information

Overall, there are greater opportunities for actessformation with states becoming
increasingly open to disclosing information witlsigreed time-frames, while at the
same time, information technology providing greaigportunities for dissemination
and access. Yet across all the countries simitaslpms persist in terms of the
timeliness, reliability, accessibility and accepligpof information, and the extent to
which political and commercial influence outweighvegonmental considerations, and
the extent to which the needs of more marginalsaples are being met.

Much of the environmental information generatedhsystate is highly technical and
often difficult for the wider public to understarfstate institutions can use this
technical complexity to obfuscate the process afigg access, and whether
deliberately or not, information that is not easilyderstood by the lay-person is not
always what is most required.

Often this is a matter of language. The languagehich information is presented can
restrict broad public access. In most cases infobomas made available in national
languages. Across all countries information ismate available in minority
languages, thereby further denying rights of actesdready marginalized groups.

The continuing issue of political will and capacitfythe state to collate, prepare and
disseminate information emerges in each of the tt@sn Institutional culture of state
agencies also tends to work against proactive piamviof information. This is all the
more the case when there may be concerns regahdirggnsitivity of the information
and possible consequences (whether political, cagiad@r professional) of making
this widely available in public.

This reluctance to disclose information for feaegposing the state to public
criticism has been documented to have occurred ieveincumstances of no obvious
political risk or tension. For example, the staiaisial reluctance to reveal
information on the extent of the bird flu epidermcThailand is argued to have been
to concerns for the economic impact this might hiaag on an important export
industry.

In some cases, such as the earthquake relatedmsuha state agencies were ill-
prepared, under capacity, and did not have thenrdtion that was required. While
this is perhaps to some degree understandabldrenex emergencies, several
countries also point to the lack of institutionapacity and preparedness even in
dealing with more predictable and regular emergenci

In all countries guidelines for state officials aeding disclosure of information are
inadequate. This means that performance if ofteatierand determined by
discretionary powers of institutions or senior gowveent officials.

The value of monitoring and evaluation of statdqremance, for example through the
establishment of key performance indicators askas introduced in Thailand with
specific indicators now established to considerdparency of information disclosure
and public participation. But it remains to be skew poor performance against such
indicators might be dealt with, or how public s&chrocess might be.
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The review also indicates the value of differenirses of information, and for more
inclusive processes in which citizens can gendhagie own information, and better
represent their own interests. This is both a méaessure broader sources and
improved quality of information with lower costssasiated, and also a means to
broaden the decision-making arena. But there salssk in that if information
derived from different sources is contradictoryréheeeds to be some dialogue and
review mechanism.

In all countries civil society — NGOs, academia #melmedia — has played a crucial
role in improving access to information. Often, eigraising the profile of certain
iIssues acts as a powerful influence on the stadestbose information, and to do so
proactively. In other cases, the media has broeghronmental issues to a wider
public — and also provided an avenue for infornmatdssemination. As well as being
active players in campaigns for access rightsptedia has also been effective in
countering moves to amend earlier legal provisiéias.example, the media in India
has been active in campaigning against effortsltwedthe Right to Information Act
by placing certain categories of information ougsikde purview of the public. But
there are also concerns that the media has tendslrhost interested in high-profile
controversial cases, rather than less glamorowesgatated to regular monitoring.
Additionally civil society has played a role in tag legal action to ensure disclosure
of information, as has happened in Sri Lanka. Bhiterthis has been effective, legal
action requires considerable commitments or capaaie and budgets.

Civil society has also played a critical role inbiizing grassroots and community
groups to campaign for and exercise their accghsstiFrom 1997-2005 civil society
in India did not engage with the National EnvirommhAppellate Authority so that
this was a period in which few appeal were lodddek lack of civil society
engagement is thus seen as a factor in limitingeffextiveness of institutions that
have a mandate for ensuring access rights.

The nature of civil society across the TAI courgriiffers significantly. In China and
Viet Nam mass organizations sponsored by the atateays of engaging citizens and
ensuring greater reach of the state are the masindot ‘civil society organisations’.
But in both countries there have been recent mtwveapport the establishment of
grassroots organizations, and these too are beganureasingly active in
environmental matters.

While recognizing the important role that civil sety has played in promoting access
rights, it is also important to avoid assuming tiet state itself is incapable or
unwilling to represent the interests of its citigeRor example in China the role of
state agencies that have a ‘real commitment toipuldifare’ has been instrumental
in address access rights, and in taking up defiesrof other state agencies.

Positive Stories

The most positive findings regarding access tormatdion cover those related to
emergencies and regular monitoring of the envirartnieor all countries, the state
has been found to have been largely proactive @msbnably effective in producing
and disseminating information related to emergendter example, in Sri Lanka the
government has managed to provide necessary warabwyt floods in time that
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have reached the majority of people, and that geomhsider to have been useful.
However in Nepal, the review found that flood-waignsystems were inadequate.
This performance is partly attributed lack of diabetween relative responsibilities
of different government agencies, and between @h@r@l and District levels. Viet
Nam has also provided similar findings that arglaited to inadequate technical
support in government agencies with no clear pfaaction to provide emergency
related information. But sometimes the sheer saldemergencies can overwhelm the
state institutions, as in the case of flooding ephl and the tsunami that affected
Thailand and other countries.

However, in India the lack of clear legal provisimminformation in cases of
emergencies is argued to have led to delays atdhuighan costs, even in areas that
are regularly subject to floods, and would thugkgected to be better prepared. The
review found that there is no regular informatiatiection system that might
contribute to an early-warning system, and thatineto the geography of the area
and proximity to international borders, it is calesied an area of national security.

There are also practical aspects to consider iargrgsinformation reaches more
remote areas and more marginalized peoples. Tlhede &f challenges are often
exacerbated in times of emergency. This is an agfi@nergency information in
which performance has been found to be weakest.

An area of marked improvement in all of the cowettris that of regular monitoring of
the environment. Information is increasingly avialiéain public media — whether in
newspapers or on the internet. Much of this regulanitoring is related to air and
water quality, and government capacity is relayivadle to deal with this level of
monitoring. But there are also continuing challengémanaging a high volume of
complex data.

In some cases where there are pressing environhagratdnealth problems the state is
less able to cope with the demands of regular maong. For example, the issue of
arsenic contamination in drinking water in Nepad paoved to require a level of
monitoring, and technical capacity and requiredasiiucture that the state has
struggled to meet. In this case, NGOs have help&d the gap by partnering with

the government, taking on some of the responsédslénd providing information
through the environment ministry’s official websitéhe lack of an integrated
information management system has been highlighgesiproblem in Indonesia, and
in Thailand, where environmental and health daganat brought together.

Regular monitoring of facilities, often associatith environmental pollution, health
and livelihood impacts is found to be weak. Theeeraany factors that can
contribute to this situation. Commonly the casesiiy conflicts of interest —
particularly related to commercial and politicaldrests — constrain opportunities for
such regular monitoring.

There are enormous challenges for ensuring effeationitoring. Despite
requirements for monitoring the resources and dgpare not always available. In
India, the number of approvals given to projectsinareased many fold, but at the
same time, the number of staff employed to dedl tiese approvals has decreased.
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In each of the countries state of the environmepbrts have been produced
reasonably regularly. The process of producingetmeports has involved some
degree of public participation, with generally what considered to have been clear
timelines and capacity building efforts. These répare considered to be generally
accessible but perhaps through limited media amil Maited reach. The accuracy,
reliability and usefulness of the assessmentslaoeqaiestioned. In the case of India,
the reporting is considered to have been a stamtkalctivity, with little effort to
disseminate the findings at the local level. Th&diges between compiling regular
reports on the state of the environment and pali@nge are also unclear, with a
concern that even government agencies are eithe@ware of the reports, or do not
pay them much serious attention. These problems agjate to both the process of
compiling such reports, and the political will anfluence of those involved. By
opening the process to greater public participaiiovolving the private sector and a
wider range of government agencies, with a cleatesy for dissemination, the
influence of these reports would become strongdriléthese are areas that have
seen improvements there are still some concerm@sdeg the extent to which regular
monitoring information is relevant and useful, @dhd degree to which such
information influences policy decisions.

Most difficulties arise when environmental informoat is deemed to be ‘sensitive’ in
some way, or where there are tensions between sgom@velopment and
environmental concerns, with potential conflictsraérest between the state and
private sector. In most cases, commercial andigallihterests are considered to have
prevailed. The review from the Philippines hightigthe need for political
commitment from the state. Where there are no msf interest the state is argued
to have been forthcoming in generating and dissatinig information. But only a

few such cases have been documented.

For all the countries performance has scored veligtiow in these areas. A number
of the case studies have been concerned with gppoifect development — such as
construction of roads, hydropower plants, indubfaailities, and pollution cases. The
assessments from all the countries have drawnasiinclusions. On the whole, the
process of conducting environmental assessmentsdeaspoor with much of the
information difficult to obtain or inaccessible Wi a reasonable time-frame. In some
cases the costs of accessing relevant informatwa heen extremely high.
Significantly many projects still evade the needdny formal environmental
assessment process due to weaknesses in therbegalforks, and the discretionary
powers of concerned government agencies.

Facility level information is also less accessiflee priority for ensuring economic
investment over-rides environmental concerns. ihsgsbeen noted in industrial
plants and also larger Special Economic Zones (elgaBika). In India, Special
Economic Zones have been established with a gesdhiod secrecy that has continued
through the operation stages.

The assessments also point to the difficultiesisuang compliance with the private
sector. The media and civil society play an impartale in ensuring some degree of
accountability. Similarly, when the people impacted poor, marginalized or ethnic
minorities the cases suggest that access to infmmand compliance are weaker.
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Additional challenges arise when projects involvaethan one country, and their
development is related to inter-state politicahtieins.

Each of the assessments points to the issue ofitapathe state actually being able
to prepare and deliver information as it is requidéis here again that civil society
has played an influential role for example in pdiwg additional technical support as
in the case of Nepal where NGOs supported the datigri of the State of the
Environment reports.

Several constraints to people gaining access tonrdtion are common across all the
countries. For example, the costs associated wibssing information can be
prohibitive to poor and marginal people, but alssoame cases prohibitively
expensive to all stakeholders. Much of the infororatan be of a technical nature
that is difficult to understand, and the sheer w@dwof information can be
overwhelming so that it is difficult to determindniwh pieces of information are most
relevant. It is difficult for many stakeholdersdetermine what information could be
accessed, and of managing the information. Addafigninstitutional practices — and
limited capacity within the state agencies, togethi¢h lack of dedicated budget to
support access to information, continue to actbasatles.

What appearsto work and why

Ensuring access rights requires a combination ofer&ing among concerned
stakeholders, legal knowledge and skills, beingtipally astute as well as the ability
to advocate around legal arguments and presentanoing case. For all the
countries the achievements of strengthening actgss have required a sustained,
long-term commitment.

The Indonesian case study of success indicates ofdhgse factors with civil
society organizing itself specifically around isswé transparency and access to
information under the Indonesian Centre for Envinental Law (ICEL) over many
years. A coalition of civil society organizationsdame active in the post-Suharto
reform period, first proposing the act to the HoaRepresentatives, and then
persistently lobbying for its adoption. This whlecess took from 2000 until 2008,
through two democratically elected governmentsdicating the type of commitment
that might be necessary in order to ensure effedgigislation is passed. The ICEL
has also been influential in pushing for the essbtent of an Information
Commission (Presidential Decree No. 48/P/2009 gsu@ June 2009), as agreed
under the Law on Public Information Disclosure.

For Nepal, Sri Lanka and India, the Access Iniitself is seen as an example of a
success story. The kind of review of access rightsthe process it has followed has
provided a basis for pursuing specific issues, fgcthhe lobbying in response to the
poor performance of the National Environmental Algde Authority in India. The
potential for the TAI to that could be better ingtionalized in order to operate as a
mechanism for monitoring the performance of théestand for engaging with broad
stakeholders to identify opportunities for improwarh
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2.4 Participation in Decision-making

People’s rights to participate and state guidelorebow to implement participatory
processes are not necessarily clearly identifigtienegal framework. While
constitutions tend to at the very least make ref@do citizen’s rights to participate
in the political process, what this might mean fiagiice remains unclear, and is very
much contested. Very often legal requirementsraadaquate, and guidelines for the
state agencies are vague leaving participatioroad h

Participation in environmental decision-making reatso to be seen in the context of
broader political reform — that both can be seetrive and be driven by concerns for
environmental issues. The kinds of case studiesghtaogether under this regional
assessment reveal that the environmental issuessaed are closely linked to
everyday priorities of citizens, and thus linkedtoader political dimensions of
power, transparency and accountability.

Decentralisation appears as a policy priority imgneountries — creating greater
opportunities for the public to engage at the ntocal level. In many cases local
concerns have strong linkages with environmentatems. For example, issues of
encroachment on common property, pollution of Ide@lihood resources, water and
air quality, all appear on the local political ages. Alongside this trend towards
decentralization of political and administrativetaarity, community management of
natural resources such as forests and fisheriasrisasingly incorporated in sectoral
policy, with the adoption of participatory prinogsl and approaches.

Performance on public participation in decision-ngks extremely mixed, both
across and within the countries, and between seatut types of issues. This
performance is not only influenced by the typehar $cale of engagement, but by the
way that the responsible agencies manage the graoesthe ways in which civil
society are allowed or able to engage. But padiaym can often be a loose concept
that means all things to all people, and is a cphaed value that is not easily
implemented.

In the majority of cases, participation is takemefer to public hearings and
consultation. These two terms are often used ithianrgeably but it is important to
distinguish between a process of consultationdkaésses options well before
decisions are made, and public hearings as speeifiots within a broader process of
public participation. There are two main levelgablic hearings and consultations
that have been reviewed — those at the policy |@rel those associated with specific
projects (such as infrastructure projects or pmliutases) based around some form of
environmental assessment process. There is a cotinatrdespite notable
improvements in some situations, consultationrie emd public hearings are
inadequate, with neither allowing space for meafuingarticipation. In the worst
cases, public hearings are a form of political cemey that lack meaningful
representation having no influence on the decismaking, but merely providing a
means to legitimize what has already been decided.

2.4.1 Participation in policy making

At the policy making level the degree of publictpapation is mixed. On the one
hand, national policy directions are often decid&tiout much public engagement,
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and with limited information being available. Foaeple, the case of Bangladesh
joining the GATT, and the development of nationgké:-biodiversity Policy in Nepal
are considered to have occurred without any sicanifi public participation or
consultation.

On the other hand, some important aspects of ratpmiicy development more
directly related to environmental concerns havaioed with a relatively high degree
of participation that is considered to have beeammgyful and influential. For
example, in Sri Lanka during the drafting of thetibiaal Policy on Bio-Safety the
government actively encouraged public participaggan though there was no legal
requirement to do so. Similarly in Indonesia puloiigut into environmental and pro-
health policy choices is acknowledged as beingoresdy effective, but there has
been far less input into project and licensing levie India there is no constitutional
or even legal requirement for public participatiorpolicy making, so that it is either
non-existent or largely cosmetic.

2.4.2 At project and facility level

For all countries, participation at the projectdeis considered to be weak — although
there are exceptions. This is generally attribtibeithe weakness of legislation
regarding the process for environmental assessithentack of guidelines and
standardized procedures on how to conduct pubtfiicpzation. In general, minimum
requirements for public participation are followed.

Where participation does occur it is often latéhi@ decision-making process. Public
participation tends to occur once the project &somably advanced leaving limited
opportunity for influencing the overall decisiorhdre is no evidence of public
participation having taken place at the stagesaept development addressing
options assessment, screening and scoping.

The process tends not to be inclusive enough vatple to be affected by project
development, particularly the poor and marginalieeduded, or not given the space
and opportunity to represent their interests. Il@cases narrow representation is
actually defined in the law.

The way in which public participation is managesbalaises concerns. Generally, the
main mechanism that has been practiced is somedbpublic hearing. Yet
experience from the assessments highlights thatdtigcation for public hearings
tends to be late, so that participants are nottabpeepare themselves adequately.
Given the complexity of many environmental concexnd the great deal of technical
detail associated with project development, sudarge infrastructure, it is essential
that adequate time is provided for technical revidwelevant documentation. In
cases where the background documentation is malalate, it may be too much and
too technical to be absorbed. Civil society orgatians have also struggled to
respond to lengthy technical reports, or to provigE@r comments within the required
time-frame. Information may not be made availabhe] there may not be any
systematic means of maintaining records. Thebefls a need for a more
accountable and transparent process for plannidgramaging public hearings, but
also for greater capacity building to allow diffetestakeholders to engage on a more
level playing field.
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The failure of public hearings to have any reduaice risks undermining public
confidence in the whole process. Ultimately thisamsethat even when opportunities
for meaningful participation are created, there inayery limited engagement of
concerned people. There are however, also casgsich more than minimum
requirements have been met and in which publidgiaation has been influential.

Where there is a clear broad public interest —vainere there are potential political
risks associated with projects, the state can bagtive in ensuring an acceptable
degree of public participation. For example, théo@do-Kandy Expressway project
in Sri Lanka represents a positive case of the $taing proactive in promoting public
participation on the EIA for the project.

The experience from Viet Nam illustrates the poyeoicnational symbols and the

way in which evidence-based dialogue, bringing tiogedifferent sides of a dispute
including the state and private sector, can inftgetecision-making. In this case,
planned development on a mountain recognized asiarl Park became an issue of
broad public concern and allowed for effective nliaation.

But equally, where there are potential conflictsndérest, or influential political and
commercial interests at play, the space for medumlipgrticipation and informed
dialogue can be constrained. There are many casesiated with large-scale
infrastructure development in which public partatipn has been inadequate. Again
in Sri Lanka — Eppaweal Phosphate Mining Case dstrates that in the case of
powerful political and commercial interests the gawment is able to avoid public
participation despite legal requirements to do so.

Further problems arise when the jurisdiction of gowvnent agencies over projects is
not clear, with competition between government agex) or the lack of clarity
allowing responsible agencies to avoid their resgmlities and possible exposure to
criticism.

Somewhat contradictory signs of improvements apjpe@rms of the space for
participation. But generally, the assessmentstiits that in most cases participation
in environmental decision making is restricted ablc hearings and forum —to a
limited degree covering policy debates concernioig-rcontroversial issues,
environmental emergenciesr crises, and specific projects. There is legeBgnce

of open consultation to assess a range of options.

Given the inherent difficulties surrounding papiaiion in decision-making, the
record of mixed performance across the countriesldmot be a surprise. We need
to be cautious about seeing issues of participasomanagerial technical issues —
without forgetting that there is an inherent poltidimension about opening up
governance processes, and addressing structutailddloat have led to certain ways
in which problems are framed, and in which the emunent and the benefits it
generates have been accessed and distribute@, betiefit of some, and the
exclusion of others.

Legislation to define the character of meaningiublp participation, and the roles
and responsibilities of various actors, can helgroeme these kinds of difficulties.
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Thailand has built on the experience of the TAI Bedun the process of pushing for
a Public Participation Act. This kind of legal deyament has significant potential for
other Asian countries.

2.5 Access to Justice

Ensuring environmental justice poses several ahgdle related to the very nature of
environmental problems. Environmental justice teftoncerned with

environmental and related social impacts. Oftes¢hmpacts are complex, not
always easily attributed to one single factor, ead often take many years for their
full significance to become clear. Identifying teampacted and also the perpetrators
may also be difficult. The evidence required faydieproceedings may be difficult to
obtain and of a highly technical nature openingpsdor argument and counter-
argument, and taking a long period of time to s®hkeed. Equally this complexity

can act as a barrier for people to engage in folegal processes. Environmental
justice requires addressing these legal, admitiigrand technical dimensions.

The assessment found that performance in regam@scass to justice has been mixed.
While the legal framework does provide the basieftsuring access to justice
exercising these rights has been found to be egtyedifficult in practice. But this is
not a problem that is restricted to environmeniatigce. There are certainly specific
challenges associated with environmental justiageabcess to justice is also a
weakness that cuts across the board, affectingla minge of issues and stakeholders.
Yet these general constraints are perhaps exaedrlmatases of environmental
justice.

The legal process is complex, time-consuming ampeesive. This makes it difficult
to bring cases, and certainly acts against laydeeapd particularly poorer more
marginalized people in taking legal action. Thdigbof such people to exercise their
legal rights is often dependent on the capacity@Ds and the availability of some
form of legal aid support. In these areas agairfppmance is mixed. Where legal aid
is available it is considered to be inadequate,thadechnical and financial capacity
of NGOs is also often limited.

The costs associated with taking legal action &engrohibitive. However in some
cases there are there mechanisms for court supfmoréxample, the provision of

legal aid and the Bar Association’s own efforts §gglLanka) plus those of NGOs

and civil society organizations have helped to peiggal cases. But on the whole the
provision of legal aid is inadequate.

The effectiveness of the legal system in dealinty wases once they are brought
through the legal process also depends on thetope courts of appeal and
independent institutions and forum. The mix of tachl, administrative and judicial
representation has been found to be influentidkit@rmining positive outcomes in
India.

Yet in some cases the capacity and independeragpefals mechanisms and

institutions is questioned. For example, in Indi@ National Environment Appellate
Authority (NEAA) comprises bureaucrats often frdme Ministry of Environment

29



Regional Overview

and Forest itself whose decision they are supptwsegamine as ‘technical members’
of the authority, and does not involve non-staddedtolders, even academics. It is
reluctant to take action against the state ingtituin which many of its members
were previously employed. Indeed its record woulpear to be poor, with all cases
but one dismissed during the last 12 years. Thailbegh Court in a judgment
delivered in February 2009 assessed the membéarstasompetent’ for the post and
the NEAA as ‘neither an effective nor independent’.

The presence of independent watchdog institutismsh as the National Human
Rights Commissions (NHRC) in Nepal and Thailand duaer a range of
constitutional rights including those associatethwhe environment is a positive
trend. However the effectiveness of independettitin®ns remains limited with
mixed results.

There is considerable interest in exploring theepbal for Alternative Dispute
Resolutions (ADR). Yet where such mechanisms dstettiey have not always been
used. For example, in Nepal, the Environmental HEGompensation Committee
under the leadership of the Chief District Offi(€DO) — provides the right and
forum for local people to seek redress, but thiarfohas hardly been used.

The very nature of environmental issues requirasttie definition of the damaged
party needs to be broadened to allow for due psoicesases that affect public
interest, or in which the damaged party is notatividual, or in which the damages
are potential and anticipated.

There have been some successes in Public Intatiggttion (PIL) for example in
Bangladesh and in Nepal but these remain rathéelimin Thailand while the
Administrative Court has laid down guidelines taagble juristic persons to sue in
court on behalf of its member, it does not accakihg a case to court to protect the
public interest in a general sense. Drawing on titoisnal requirements for the state
to protect the environment for community benefit, Ras been launched in Sri Lanka

There are some areas of change that are remanadagt and directly attributable to
the kind of process that has been supported uhderAl. In April 2009 the Supreme
Court of the Philippines convened an Environmedaatice Forum of government
and civil society institutions, organizations andividuals. This produced two
concrete outcomes — an agreement to pursue enwrgaihustice based on the
access principles, and draft rules of court thatld@nhance environmental justice,
including tools for citizens to utilize these rules

The question remains whether people are able allidgiio take legal proceedings if
their legally established rights are infringedbbith China and Indonesia the
argument is that they are not. The review in Clsuggests that the credibility of the
legal system has been broadly undermined, andhisasituation is intensifying with
widespread public protests largely based around@nwental and social issues. For
example, the China country assessment found thet ire 100 000 registered
environmental disputes in China annually, but tas 1% of these issues finally
came to litigation proceeding. The vast majorityavfsuits, from 60% to 70% were
defeated, and even when victims have won the theisfaced obstacles in getting
redress.
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Certainly the lack of knowledge among the geneualip (and the legal profession in
many cases) on people’s rights and how to purseeetls a key factor. It would also
seem that unless there are proactive mechanismacams in place to encourage and
support the process that on the whole people aoatim be reluctant or unable to go
through the legal process. The case studies inhAdgal action has been brought all
involve the active engagement of legally compeMBOs, often with direct support
from legal professionals and the media, takingembiVe action, and sustaining their
efforts over a considerable period of time.

Given the particular challenges with ensuring esrvinental justice there is also
interest in establishing specific courts to dedahwhese challenges, for example
through creating environmental courts, Green CaurtSreen Benches. Yet there are
no working examples of such mechanisms in operation

The long time delays associated with the legal ggs@cts as a major, yet common
impediment to justice. In Nepal cases have takem fone month to a decade to be
resolved. There are other cases in which the |ggaless has gone on unresolved, or
in which court decisions have not been acted. kample, Klitty Creek case and Mae
Moh Power Plant cases in Thailand — also indidaedeéngth of time for the legal
process even in high-profile cases. But drawinghenexperience of Klitty Creek in
Thailand, where the party involved is a marginalizghnic minority, the process is
even more easily delayed.

Once the legal process has been followed theralsoeconcerns about the decisions
of courts and how these are implemented. Overgllémentation of court decisions
has been poor. For example, in Nepal only 54% aoftatecisions have been
implemented

The types of decisions that are made by the caistsvary in scope. In many cases
these have dealt with halting projects and progdiamages. In Sri Lanka despite a
court ruling that found against not conducting #A &n a revised route of the
Southern Expressway, the project itself was ndedabut compensation was paid.
However, in a similar case of a multi-national camyp phosphate mining, the project
was halted after local people petitioned the Supr@uwourt after they were excluded
from the process. Courts in Sri Lanka, have alsaled out heavy penalties against
government agencies. This experience also illlesrabw procedural irregularities
rather than constitutional rights and principles ba the basis of legal action, but that
this requires specialist legal skills.

The review clearly indicates the potential socrad @olitical risks associated with
failure to address access to justice, with thedatl of these failures going way
beyond immediate environmental concerns. Ensuricgss to justice is at the very
heart of the legitimacy and credibility of governmheAs environmental problems
intensify, and the numbers of people affected genwguring environmental justice
must be a high priority for the state and civilisbgacross Asia. It is the one area of
study that the TAI across the countries identifisgequiring further investigation.

From all the countries the need for legal reforrmes across as a strong
recommendation. Such reform will depend on activgagement of civil society.
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That reforms have been instituted relatively relgamit after prolonged campaigns
and debate, also indicates that the path of futfigm is likely to be long and to
some degree, uncertain.

2.6 Overall Performance

The very nature of environmental issues is chandmg earlier association with
conservation to a much closer association with huwallbeing, livelihoods and
rights — including fundamental rights of citizenslkeoncerned with how state’s make
decisions, and the transparency and accountabfliiecisions and action of the state,
but also increasingly of the private sector.

The experience of the Access Initiative in Asiaadigindicates that there has been
considerable progress in strengthening accessngthin recent years across all of
the assessment countries, but that many of thesssimd constraints identified in
earlier reports of the initiative, and in othertgasf the world, persist. The TAl itself
is clearly regarded as a catalyst in this proogih, significant outcomes in countries
such as the Philippines.

From all the national reviews, there is a cleandreowards growing openness and
progressive legislation from the governments oBA3ihis also incorporates broader
political and bureaucratic change such as pubttoseeform, and decentralization
initiatives, and greater space for civil societyfmerate more effectively.

The legal framework across all countries incredsitakes on access rights, whether
in the constitution, legislation on rights to infieeition, or in environmental legislation
governing information and public participation. Fdirthe countries, for many years a
key mechanism for ensuring access rights is ifidira of consultations around EIA
processes, but while these processes are gairongdthere are still many
weaknesses. In particular the institutions and mesims in place for ensuring access
rights in the environment remain weak, and oftaffective. But significantly the

case studies in the nine countries cover more EhAmprocesses — addressing
environmental quality monitoring, reporting andaalacility and project level issues.

The clearest improvements come in areas relateshtdar environmental monitoring
but even these improvements have come about dhe fwlitical pressure that civil
society and the media have exerted. The performiarteems of facility monitoring

is more mixed and it is in this area that compepalitical and commercial interests
are more influential in determining outcomes.

Civil society is also emerging more strongly infea€ the countries and is now
generally better informed, more articulate and npyoactive in engaging with the
state, and representing public interests. Civiletgand the media — is playing an
important role in ensuring accountability and tfzarency, and in many cases,
working together in partnership with the stateti€ally, the media has played an
important role in bringing issues to the publicteeation and in helping to put the
environment on the wider political agenda.
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However, it may be premature to make any stronglosions about the relationship
between civil society and freedom of the media, wedstrength of access rights.
Current evidence does certainly suggest that thager the civil society the better
respect for access principles. But clearly an &issetrivil society is not enough on its
own. The case of the Philippines provides importasights. Despite a strong
legislative framework and an assertive civil socibiat has engaged closely with the
state, problems of implementation of access rigirtd, environmental legislation and
regulations persist. And indeed, Philippines scosry poorly in Transparency
International’s assessment of corruption. In eddh@countries civil society and the
media continue to face many challenges to beirgggie and influential.

It is important to note that the positive trendstthre discussed in the TAI reports are
in many cases rather recent, and in some casesviot periods of protracted

political struggle, with long-term outcomes uncartdn other cases, such as China
and Viet Nam, the space provided to civil socistitself very recent. Despite the
stated importance of the media in ensuring acaghtsy all of the countries in the

TAI lie within the bottom third of global assessrteenf press freedom. Given the
persistence of certain kinds of constraints againsess rights and the growing
intensification of environmental problems theradsreason for complacency or to
assume that initial positive trends will continuechallenged.

There is growing public interest in environmengaues, and thus a broadening of the
environmental constituency, beyond lobby groups ¥ader public, bringing
environmental issues more firmly into public paldi interest. We see this from the
range of case studies that are covered in thewewied the kinds of issues that
emerge from these cases. Whereas the environmemdagised to be associated with
conservation interests, increasingly environmeistales are directly linked to
concerns for public health, safety and general-iweihg, and the very basis of the
state making decisions.

Equally these concerns for access rights are ndirea to the environmental sector.
Transparency of information has been a centralgrlatin broader political struggles
for transparency, accountability and representatiod purposively linked to
securing human rights and good governance.

Issues of citizenship and representation emergach of the countries. Across the
assessment, more marginalized people have lesssaccemformation, participation
and justice — and what rights they do have, theyess able to exercise effectively.
Despite moves towards strengthening access rigjigse alone are not sufficient to
address existing inequalities, particularly of weand power.

Each of the country reports points to issues o&ciy— of the state, civil society, the
media and general public — as constraints on iagleccess rights. The capacity of
the state to respond positively to these emergamgds is still limited. The state’s
available budget, human resources (in terms of rusndf staff and technical
capacity), and organizational culture — are akwftonstrained and over-stretched,
increasingly being required to perform in new weyth new sets of skills. For
example, in most of the countries in the TAI ass&sH, principles of transparency,
accountability and public participation do notddsily with the institutional culture of
state agencies or with the technical capacitiggpeérnment agents. The national
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reviews frequently point to institutional constitsir- as much as to constraints of
legislation. These kinds of institutional consttaineed to be incorporated into
understandings of capacity building.

This valid concern with capacity however should digert our attention from issues
of political will and power. There is a risk in freng access rights simply as a matter
of capacity that the underlying political dimenssasf governance are obscured.
Access rights are fundamentally about ensuringspriarency, holding the state (and
increasingly the private sector) accountable, angliding space for the public to
engage in how decisions are made. Inevitably acigss come up against
established power and influence that can only biégypeddressed through capacity
building. There is a clear need for the politicdl wf the states and state institutions.
Yet conclusions on what drives such political \aile not easily reached.

Each of the reviews points to the frequent tensbmteszeen commercial interests and
the full exercise of access rights, with widelyadpd cases of compromise of access
rights and legal process in favour of political aminmercial interest, the assessment
has not yet addressed emerging mechanisms foregglfation and improved
performance within the private sector. This islijki® emerge as a key area for future
work on access rights, with a potentially more ptva role for the private sector to
encourage Corporate Social Responsibility (CSRubin such mechanisms as the
application of the Equator Principles.

While the TAl illustrates clear positive trends pliés persistent obstacles, we should
be cautious in assuming that positive trends tleablserve might continue on their
current trajectory uninterrupted. All of the coynaissessments illustrate mixed
performance according to access rights, and digbessnportance of maintaining
vigilance — in strengthening the legal frameworl #me performance of key
institutions, in improving capacity and strengthmnpolitical will, and of an engaged
civil society and media.
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Table 9. Law framework and government efforts to cpacity building

Indicators
Framework law
supporting broad
access to governme
information (7)

Weak
No framework law:

nt

Intermediate

Strong

Framework law clear but Framework law

not inclusive:
Bangladesh, China,
Indonesia, Thailand,

clear and inclusive:

Laws supporting
broad public
participation in
decision-making (47

No support for broad
public participation:
Bangladesh,

Limited support for broad

public participation:
China, Indonesia,
Thailand

extensive support for
broad public
participation

Timeframe for forum
decisions (103)

Law is silent on
timeframe:Bangladesh,
China

The law establishes an
unreasonable timeframe
for forum decisions:
Indonesia

The law establishes a
reasonable timeframe
for forum decisions:
Thailand

Government efforts to build its own capacity

Guidelines or
training on access to
information and

No guidelines or
training offered to

Limited guidelines or
training in the last 3 year

government agencies in Bangladesh, China

Regular guidelines and
training in the last 3
years

public participation | the last 3 years Indonesia
(123)
Government efforts to build the capacity of the pubic

Government
investment in env
education (145)

No department or
person at the ministry o
education or the
Ministry of
Environment
responsible for the
development of env
education materials:
Bangladesh,

There is a group of

f people/department, eithe

the Ministry of Education
or the Ministry of

Environment, responsiblg

for the development of

env educational materials

China, Indonesia,
Thailand

There is a group of

I people/department,
either the Ministry of
Education or the
Ministry of
Environment,
5:responsible for the
development of env
educational materials

and training of teachers

Supportive environm

ent for NGOs

Requirements
governing
registration of public
interest groups (137

Rules of regulations do
not allow the formation
of NGOs:

Rules and regulations
significantly restrict the
formation of new NGOs
and their scope of work:
China, Indonesia,
Thailand

Legal registration of
NGOs takes less than

financial or other
prohibitive requirement:
Bangladesh,

one month, and they dg
not have to meet specia

1

Conditions for
financing of NGO
activities

No sources of financing
of NGO activities are
available:

Either national or
international sources of
funding of NGOs are
available but with
restricted conditions that
make it difficult for

NGOs to access funding;

Bangladesh, China,
Indonesia, Thailand

Both national and
international financial
support for NGOs is
available without
restrictive conditions:
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3. Synthesis: Documenting Progress in Promoting Access

The Access Initiative works on a number of fromtgtomote the principles of access
with its Asian coalition of members. For almostexade (since 2002) of work in the
region, TAl Asia has catalyzed several encouragingcess stories. These stories,
many arising out of the national assessment exaycemonstrate the steps taken in
the diverse countries of the region. Working in altitude of socio-economic and
political situations, the TAI coalition is alsoulitrating how to advance the access
principles at the regional level.

This synthesis chapter presents the success samiesses organized thematically
under the larger framework of access. First, @sgmade towards integrating access
into the legal framework is described. This sectisimows the importance of
fundamental legal instruments, such as the cotistituas well as specific legislation.
Second, advances in securing access to informatfendiscussed. These stories
illustrate concrete approaches to implementatiormadfess legislation. Third, three
stories demonstrate the real-time processes anccanpns of enhanced participation
in decision-making. Fourth, application of judicpabcess in rectifying environmental
and social damages from development illustratekbheaughs in access to justice is
explored. Finally, stories discussing institutigni@ichnical and administrative skills
within the access framework underscore the linkapesween capacity and
governance outcomes. There is some variety in¢bpesand detail of these stories,
but this should be understood as affirming the irgwe of diverse approaches to
access work in the region.

1. Legal framework

One of the first aspects of access to be analyze¢del TAI assessments is the legal
framework, which provides the most fundamental $dsi discussing the strengths
and weaknesses of a nation’s environmental goveeiarhis first section describes
how some TAI partners in Asia have addressed gapshé legal framework,
approaching the issues from national constitutidosn to specific legislation and
regulations.

1.1 Access language into constitution in Thailand Nepal

Access language has been injected into the cotstiah drafting processes in
Thailand and Nepal. TAI efforts in each country é@&een crucial in this encouraging
development. At the same time, the Thai effort eéras a stimulus to a similar
movement in Nepal.

1.1.1 Advocacy for Good Governance in the Thai ConstbiuDevelopment
Process

As the new constitution was being drafted in 200El held a Dialogue on
Environmental Dimensions of the New Constitutiond aRelated Laws and
Regulations (January 22, 2007) to bring togethgrgaaticipants to discuss and make
recommendations related to access rights in thpeeifec laws: the new Constitution,
Public Participation Act (not yet in existence) atm@ amendment of the Official



Environmental Governance in Asia:
Independence Assessments of National Implementatiari Rio Declaration’s Principle 10

Information Act 1997. TEI's recommendations were submittedtie National
People’s Assembly (NPA) and Constitution Draftings@mbly (CDA) in order to
influence the Constitution context, while at themsatime the document was
disseminated to the public.

Once the draft Constitution was completed, the gowent allowed a period for
people’s comments. TEI and 12 partner organizatieeld a Dialogue on the State
and the Governance of Natural Resources and Emagohon May 30, 2007. This
meeting brought together 428 participants fromedéht sectors through out the
country to learn about the results of the 3rd T#dessment in Thailand, as well as to
analyze the draft Constitution and make specifienments on the issue of
environmental governande the Government (Ministry of NRE, Ministry of Sakt
Development and Human Security and the Prime Mini€iffice) and the CDA. In
addition, the forum called for further advocacyoetf$, including meaningful public
participation in the decision-making process, appate time bound regarding
information disclosure and decision making processl, capacity of the government
to implement in accordance to the Constitution.

1.1.2 Access language in the new Constitutionepiall

Nepal is in the midst of a participatory Constibatidrafting process. There are
efforts to ensure that the Constitution writing gess is people-driven, broad based
and inclusive, rather than being dominated by thierésts of political parties.
However, general public awareness — among botreasi groups and the media — of
environmental rights and governance issues remaings while exposure of some
Constitutional Assembly (CA) members to the techhsubstance of access issues is
thin. TAI research and advocacy have focused oorpurating access rights into the
new Constitution of Nepal. In order to achieve thisvas deemed necessary to
sensitize CA members to jurisprudence of accesktsigand an intensive and
interactive campaigning program was undertaken @Ahmembers.

The CA is divided into several thematic committdest are tasked with producing a
concept note of their respective themes (includingh issues as preserving national
interest, strengthening the basis of cultural amdias solidarity, establishing
fundamental rights and directive principles, mamaget of natural resources,
elaboration of economic rights and clarification takes, to name a few). The
drafting committee would then produce a draft o t@onstitution based on the
concept notes prepared by the thematic committeestherefore highly relevant to
examine the concept notes prepared by the thecwmnmittees.

Four thematic committees out of ten have not ydinstied their concept notes
formally to the CA full house, but environmentakues are already under active
consideration within the committees. This committead already submitted its
concept note to the house. The concept paper iesludarious aspects of
environmental rights and provides two sets of reoemdations for their protection.
This document recommends that two sets of rights iacluded: one set of
fundamental rights and another set to be included dresponsibilities, directive
principles and policies of the state'.
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Within the discussion of fundamental rights, the&especification of the right to
protection of national heritage which stipulateattbvery person shall have the right
to protect and utilize the country's natural resesrand cultural heritage. The set of
responsibilities, directive principles and policEsthe state covers a somewhat more
expansive area, stating that the State shall puaspelicy to identify, preserve and
promote the natural and cultural heritage of theintty and to ensure inter-
generational equitable rights of present and fuggaerations over such heritage.
Furthermore, it recommends that the state shakysum policy to encourage the
participation of women, landless and impoverishemligs in local communities, in
the conservation of natural resources and culthesitages of the country and to
ensure the right to equitable access to the beneéitned through the conservation
and promotion of such heritage.

Some of the CA members who also participated inTtAé sensitization program
have taken the initiative to form a ‘parliamentariaction team on environment,
climate change and disaster risk reduction’ to gagmrliamentarians in the field of
environmental action. This action group is workingensure environmental rights in
the new Constitution as well as working as a pandiatary watch dog and lobby
group on environmental issues. Initially 13 CA memsbor parliamentarians were
engaged in this process but the number is growimgstantly, and the CA has
expanded its interacted with local people acrosstuntry.

Pro Public is one of the leading civil society argations in the country and has
conducted three consecutive interaction prograntis around 100 CA members from
various political parties and ethnic groups, witlermand women from diverse
backgrounds. Pro Public has coordinated with varioational experts to have them
act as a resource persons for the program, asaweliith the media and civil society
groups to reach out to a larger section of the gmeopulace. Expert papers and
guidelines on all the relevant materials regardingess rights have been distributed
to CA members to raise awareness and deepen wemuirgg. Interactions with CA
members were completed before the original conoepg submission deadline, in
hopes that these developments will influence thbatke in other CA thematic
committees as well.

1.2 Commitment to PP10 in Sri Lanka

The relatively short history of work on PP10 in &&anka has made significant
progress in overcoming some of the formidable besrto access to information and
public participation within the strong culture obmdisclosure that permeates Sri
Lankan officialdom. The fundamental difficulties afcess are evident in documents
such as the Establishments Code, under which aicpuolfficer cannot disclose
information without the approval of his Head of Rement. In the event of
unauthorized disclosure, the Department concermnedquired to conduct an inquiry
to find the source of the disclosure and potentidifing about disciplinary
proceedings. Access to information was further umdleed in 2000 with the removal
of the requirement of prior disclosure and publartigipation in the evaluation of
development projects that were deemed to requitg an initial environmental
examination (IEE), as distinct from an environmémtgpact assessment (EIA). As
the project approving agencies have the discretaecide whether a project should
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require an IEE or an EIA, this led to some veryigmmmentally sensitive projects
being approved with only an IEE, without any pulfiput.

Nevertheless, in December 2005, when the TAI prognas launched in Sri Lanka
by the Public Interest Law Foundation and the TAl Banka National NGO
Coalition, the Hon. Dinesh Gunewardene, MinistetJaban Development, stated in
his keynote address that Sri Lanka was a signadottye Rio Declaration and that the
Government was supportive of Principle 10 of thisclaration. Following on from
this statement of Government commitment to PP1@& Ministry of Urban
Development submitted a Cabinet Paper proposirntg3hd anka to join PP10 in the
second half of 2007. The Cabinet Paper was approve&kptember 2007 and the
Secretary to the Ministry, Dr. P. Ramanujam attenitie Partnership for Principle 10,
Fourth Committee Meeting of the Whole in Mexico,@atober 2007. This was the
first PP10 meeting attended by Sri Lanka. The psgpaf the meeting was to update
partners on the status and successes of PP10athasd submit commitments for the
Partnership. The Secretary noted at the meetintghd.anka had obtained Cabinet
approval to join PP10 and pledged to draft commiti;m¢o implement Principle 10.
In accordance with the Cabinet Memorandum andahiguncement, the Ministry of
Urban Development was required to meet two oblgeti First, the Ministry would
establish a National Steering Committee (NSC) tadlehe drafting of the
commitments to PP10 and promote activities for PRL®ri Lanka. Second, the
Ministry would submit these commitments to the PEbdnmittee of the Whole.

The process was initiated in September 2008 when Mimister appointed the
members of the NSC. The main task of the NSC wasprapose specific
commitments for furthering PP10 and ensuring thatseé are implemented on the
ground. The NSC, chaired by the Secretary the Minef Urban Development, has
commenced work on this activity and has met foures so far. The Public Interest
Law Foundation, which serves as the secretariathi®iT Al program in Sri Lanka, is
facilitating and coordinating these obligations.efldh has been regular interaction
between the Public Interest Law Foundation andreglegovernment officials.

As a first step towards concrete implementationviiets, the Urban Development
Authority (UDA) agreed in principle to provide astliof documents that could be
made public. At the NSC meeting held in early Nolken?2008, it was further agreed
that a set of Ministerial Guidelines to disseminafermation to the public would be
drafted. The guidelines, currently under developmerll include a listing of the
types of documents and information that will be smadblic and those that will have
restricted access, and set out the procedure fuesting information and appeal, if
not granted. The possibility of assigning an infation officer to assist the public
will also be a feature of the guidelines. Additibtjathe NSC proposed that relevant
officers of the UDA and other relevant agenciestianed in implementing the
guidelines. The Public Interest Law Foundation valtilitate and assist in all of the
above matters.

Thus, the public statement of government commitnerthe access principles has
been taken up, and the first fundamental stepstabkshing a local constituency for
change have been taken. Sri Lanka can become antrhber of PP10 once the
necessary commitments are drafted and submittdtetBP10 secretariat, opening the
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way for further development of a legal and institnél framework for the access
principles.

2. Access to information

As one of the most fundamental areas of accesssttie of disclosure of public
information is of high interest. Experience fromM$hows how access to information
is promoted through both the implementation of legstruments and also ‘ground-
level’ practice that is promoted in the absenca sfrong legal framework.

2.1 Best practices for implementing Public Infotima Disclosure in Indonesia

The Indonesian Center for Environmental Law (ICHigs supported the Law on
Public Information Disclosure, as described abol@EL also simultaneously
supports the development and dissemination of pesttices for transparency on
information, so that the order for Law No. 14 oD8Qan be effectively implemented
after its enactment. The ICEL strategy consistsaofwo-pronged approach that
simultaneously strives to strengthen State ingbitist (capacity from within) and
support civil society groups (pressure from withouThe six best practices
documented below illustrate how TAI is advancingess within the Indonesian
context, through a range of approaches includiaigitrg, advising and facilitation.

Strengthening access at District level with proecedutraining and awareness

In Gunungkidul District ICEL facilitates the creati of Operational Procedures (SOP)
for information services at the Information and Qowomication Office and
Environment Management Office. Training on the prhaes is provided to staff of
the district government. At the same time, demamdriformation is strengthened by
raising awareness of rights to information withicdl society. The Dynamic Group
for Information Access, created to help stimuldte demand for information, works
to access and circulate important information.

Facilitating ministerial information procedures

ICEL facilitates the creation of Standard OperaioRrocedure (SOP) information
service in the Ministry for Environment. ICEL wikllso collaborate with State
Ministry for Environment to develop mechanisms ablic complaint for the victims
of environment pollution or damage.

Participating in judiciary reform

In the Supreme Court of Republic of Indonesia, IGELpart of a coalition that is
developing a Supreme Court Decree on Judicial pamesicy (SC No. 144 of 2007).
As a follow on to the drafting of this decree, ICE. also conducting readiness
assessments for the implementation of SC 144. Assad#s have been conducted in
12 provinces, and the results of the exerciseheitiome a tool to develop information
service standards for Indonesian courts.
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Advising national commission on information

On 12 May 2009 the government established a Ndtilmiarmation Commission,
consisting of seven commissioners. The Commissionédate includes several
advisor functions, including developing technicalidglines on information
management for public agencies and technical guekelfor dispute settlement, in
addition to setting up a Provincial Information Qumission. Currently, ICEL is
engaged in collaboration with the National InforrmatCommission to develop the
technical guidelines to assist public agenciesiffdlfinformation requests.

Training on dispute resolution

Last year ICEL conducted basic training on dispstdtiement for the seven
information commissioners. The training will be tooed this year, aiming to
improve the commissioners’ skills in settling diggmi through mediation and
adjudication procedures.

Disseminating information on the legal framework

Early this year, ICEL collaborated with the Infortisa Commission to launch a
Legal Annotation on Indonesian Public Informationsd&osure Act. The legal

annotation aims to provide public agencies and eeath the general public with
information about legislative debates concernirgl#w, including the basic concept
of each article and how each article should bepnéted.

ICEL will continue these activities, working in ¢aboration with state institutions
such as Information Commission, the Ministry of Eamment and Supreme Court to
further promote transparent government. At the séime, it will strengthen civil
society demands for clear and accessible rightsfoomation, especially with regards
to environmental matters. The next steps forwardddonesia include:

1. Developing technical guidelines on dispute settletime collaboration with
National Information Commission

2. Conducting training for judges and court staff tmplement access to
information in court

3. Strengthening public agencies’ capacity, especialy local level, to

implement the law

Conducting training for paralegal to strengthengbe’s rights to information

Using legal procedures to bring cases to Inforrm@mmmission and court

with the aim of strengthening the system for disméttlement

ok

Thus a multifaceted approach that integrates trginiadvocacy and advisory
functions will be employed to take the next stepstrengthening the legal framework
and related processes. Collaboration with govermragencies, in addition to civil

society groups, is crucial to making concrete peegr

2.2 Building a coalition to amend the Official dnmation Act in Thailand

The Official Information Act 1997 is a core piecé Dhailand’s legislation that
explicitly prescribes the rights to access offierdbrmation. However, the cataloging

41



Synthesis: Documenting progress in Promoting Access

criteria used by state agencies that determineshwmformation is eligible for
disclosure, and which is not, is still unclear. iéhare many types of environmental
information handled by a wide range of state agencsome types of information,
such as annual reports on the pollution situatiabliphed by the Department of
Pollution Control, are disseminated widely among gieneral public. In other cases,
however, the public faces accessibility problemsabbse some types of information
affect private businesses. For example, pollutioformation and environmental
management in industrial plant operations, dataeaith and sanitation of workers in
business establishments have implications for cimensercial operation of businesses,
and are sometimes more difficult to access.

Recognizing the need to elaborate a policy soluttoremedy this unclear situation,
TEI built up a coalition of 36 organization parteerThe coalition conducted a
consultation with key persons from the Office ofe ttOfficial Information
Commission (OIC) about ways to influence types afoimation related to
environment and public health to be specified irct®a 9(8) of the Official
Information Act of 1997. Subsequently, multi-stakleler dialogues of 200-300
participants were held on 9 July and 7 October 2008e first of these dialogues
explored options foinfluencing types of information related to envinoent and
public health to be specified in Section 9(8) & @ifficial Information Act of 1997
The second in this series discussed wayin@rove access to environmental
information relating to the EIA process and to sggthen the amendment process of
the Official Information Act of 1997In addition, TEI published the recommendations
for a new draft of the Act and disseminated theséhe public to help increase the
level of understanding among affected communites] thus raise their capacity to
defend their interests in the future.

The OIC meeting, chaired by the Minister to Primenister's Office, already
approved in principle the recommendations submitted El and coalition partners
on February 16, 2009. An OIC subcommittee was gnesigto consider the
implementation of this Article, with regard to imfieation pertaining to international
agreements and other information that may harmadifd intellectual property, and
consult relevant agencies who have the requestiedmation for steps towards
information disclosure.

2.3 Advocating for access within a weak legal famork in Sri Lanka

The conclusions and recommendations of the TAI #gsent in Sri Lanka and the
Poverty Study 2 are now being actively canvassedthey Public Interest Law
Foundation with relevant government officials agercies. These efforts seek to link
access principles and socio-economic developmentudgh networking on specific
projects and initiatives. The specific recommeratati are mainly centered around
proposed amendments to the National Environmentdl (NEA) and the Urban
Development Authority Law (UDA Law). The proposathendments to the NEA
directly address the issues identified in both issidn respect to the NEA, the Public
Interest Law Foundation has recommended greatesgesency at the scoping stage
of a project where the decision is taken whetheretpuire an initial environmental
examination (IEE) or an environmental impact assess (EIA). It is also proposed
that public participation in the IEE process, whieais removed from the requirement
in 2000, be restored along the same lines pres@ntlyided for in the EIA. The
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Public Interest Law Foundation has convened megtivith the relevant officials, and
successfully engaged members of the Universityeroamcommunity in the quest for
law reform in this regard.

Despite the lack of legal requirements, successbeaabserved at the ground level,
where local approaches to activism for transpardrawe emerged. Several examples
from the two studies mentioned above illustrate la@eess issues are being advanced
at this level of governance:

= Local officials have taken proactive measures tsusen that relevant
information about flood protection reaches the peapremote areas that are
vulnerable to flooding in Ratnapura district.

» The funding agency of an Air Quality Monitoring prot in the city of
Colombo wrote information disclosure requirementtoithe terms of the
project.

= Draft National Policy Documents are put up for paldomments prior to
being finalized with increasing frequency.

= Although public hearings are an option and notgalleequirement under the
EIA process (the mandatory right to comment onEh®& does not include a
hearing) the Central Environmental Authority heldee public hearings at
different locations along the route of the plan@adombo-Kandy Expressway.

*» In the Galle Face Green case it was held that agrézed environment
protection organization has a right to obtain emwnent-related information
in the pursuance of its constitutional right toeflem of expression and its
right to carry on its work.

These cases show that despite the lack of spéega mechanisms to ensure access,
progress is being made on a number of fronts inL&nka. For example, courts
continue to be supportive of information discloswertain sectors of the government
move to increase transparency in projects.

2.4 Freedom on Information Bill in the Philippines

As presented by the Country Assessment, the majoirgthe functioning of the right
to information in the Philippines is the absenceaafomprehensive statute that will
complement the existing Constitutional guarantes r@hevant jurisprudence. As part
of the recommendations to scale up access to isfitom the passage of the FOI Bill
became the primary objective of TAI — Philippines2008.

The Access Initiative (TAI) Philippines has beetivaay involved with the Access to
Information Network (ATIN), a group of NGOs and ethnetworks advocating for
the passage of the Freedom on Information Billhi@ Philippines. TAI Philippines,
along with ATIN, became part of the Technical Wdrdgs Group to draft and
deliberate on the Bill for submission to the Accesdnformation Committee in the
House of Representative. The Freedom on Informg#@) Bill was passed at the
14th Philippine Congress, 12 May 2008. The nex tdsTAl with ATIN is to lobby
the Senate to pass its counterpart bill and toesupl advocacy activities to bring
Access to Information to the legal forefront.
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2.5 Law on Public Information Disclosure in Indsiae

Citizen groups in Indonesia have been pressuringirforeased transparency in
information since the year of 1980, largely asranfof resistance towards the lack of
transparency during the Suharto regime (1965-1288) as an effort to advance
human rights in general. The fall of the Suhartgime in 1998 ushered in a new
chapter in the governance of Indonesia. One of nttadates of this so-called
reformation era is statement of new freedoms inlipuaccess to information

(Decision of People’s Legislative Assembly (MPR)pRRelic of Indonesia No.

VIII/MPR/2001).

The draft Law on Freedom for Obtaining Public Imfation (RUU KMIP) was first
promoted by the Indonesian Center for Environmehtad (ICEL) in the year of
2000, as an effort to get the new freedom enshrinedpecialized legislation.
Afterwards, ICEL, in collaboration with other ciéas’ groups, established a
“Coalition for Freedom of Information” (Coalitiortp trigger the enactment of the
RUU KMIP. Along with the Coalition, the RUU KMIP wgaredrafted until a
comprehensive version was achieved. In 2001, thaiti@m proposed its own RUU
KMIP to be adopted by House of RepresentativesapfuRlic of Indonesia (DPR RI).
Various efforts were made get the proposal acceptetlding intensive meetings
with members of House of Representatives, assistandrafting for members of
House of Representatives and the Government, andugapublic campaigns. The
Coalition also facilitated several members of Houske Representatives and
Government to conduct comparative studies in séwenantries where similar laws
had already been enacted.

In the Plenary Meeting of House of Representatindday 2002, the Coalition draft
was adopted by the House of Representatives. $inere the draft has been under
deliberation by the House of Representatives. By ¢hd of President Megawati
Soekarno Putri's term, the draft had not been izedl by the House of
Representatives or the government. However, thmudsion of RUU KMIP was then
restarted during the administration of PresidengilSlBambang Yudhoyono (2004-
2009). This discussion was revived by legalizing RUU KMIP as a legislative
initiative of the House of Representatives on % RQ05. After almost six years of
arduous debate in the House of Representativesdrtfe of Law on Freedom for
Obtaining Public Information was enacted as LawPaiblic Information Disclosure
(Law No. 14 of 2008) on 30 April 2008, and offidiapromulgated on 30 April 2010.

The Coalition faced various challenges in enadinmggLaw on Transparency of Public
Information, for example in the form of resistanitem groups with a military
orientation, powerful groups with vested econommteiests and “anti bureaucracy
reformation” and “anti-corruption eradication” gmmi The general challenges to
democratic governance in Indonesia intensifieddiffeculty faced by the Coalition in
sustaining its efforts to promote transparencyublig information.

3. Participation in Decision-making
Addressing on-the-ground, real-time issues of dacisnaking provides one very

concrete option for promoting access. Often, p@diton in decision-making is the
main vehicle for these efforts. The two cases mteskin this section illustrate how
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project-based decision making can provide oppaigsiio make advances in setting
standards and precedents that may have implicafimenghe overall governance
situation. However, as long as there are no dpdetjal mechanisms to legal support
public participation and environmental claims, dhd scope of compensation is not
yet well defined, litigation may often tend to befidient in terms of the redress and
remediation it can produce. Although there havenbgositive responses from
government agencies at the local level, such asunnan province, reaching
champion government agencies at the nation lestllis steep challenge. However,
it is believed that showcasing examples of bestte in environmental governance
will help bring further post-assessment work to ta#ention of the central
government.

It is critical to note that none of the assessnoenintries have specific legislation on
public participation, and the practical experiengiégh implementing strategies for
public participation are still limited in the coues of the region. Public forums are
the most commonly applied vehicle for public pap@tion. Experience shows that
these are necessary, but not sufficient for enguactess to participation. A number
of additional factors complicating public particijgan including the institutional
culture of state agencies, multiple sources ofrastebased political influence, and
lack of capacity both within the state and civitisty are shared broadly in the region.

3.1 Influencing national park development projacVietnam

The Tam Dao National Park is located in an ecohilyicsensitive and culturally
important area of mountains, providing a range afsgstem services to society.
Endemic biodiversity values are high, and Tam Dsome of the key areas of
biological research in Vietham. The Tam Dao 2 mpja joint initiative of the Vinh
Phuc provincial government and the Vietnam Parthefs (USA) to transform a 300
ha area of land within core area of the Tam Daaddat Park into a luxury tourism
and recreation area that will have a golf coursgell, casino, dancing halls, animal
cages, and other attractions. The proposed loc&irofiam Dao 2 is at 1,200 masl, in
a setting that would have serious negative impboatfor biodiversity and ecosystem
services, upsetting the ecological balance ofithortant bit of Vietham’s heritage.
Moreover, the project is in violation of Vietnanregulations on national park and
forest management.

The project has encountered a lot of oppositiomfsmciety from its inception. The
Vietnam Association for Conservation of Nature akdvironment (VACNE)
organized a working meeting with the Vinh Phuc RespCommittee on the issue,
and twice sent letters to relevant ministries, @sgtand provinces to protest against
the Tam Dao 2 project. Taking on the role of repnéigg public opposition to the
project, VACNE has formed several working groupsdonduct in-depth studies of
the issues, drawing on findings from existing stgdiand bringing in experts’
knowledge.

According to the judgment of VACNE, if this projeistimplemented, the Tam Dao
National Park will lose a unique habitat, a wetlamda just at the top of a mountain
chain. If this wetland area is surrounded by rcaals villas, it will be closed to wild

animals who would otherwise populate this habitatvould be a great loss for the
national park because the conservation of hakigatsee most effective way to protect
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species diversity. The Tam Dao 2 project would eanny acute environmental
problems and, especially when the facilities areupht into operation, it would
reduce the water regulation capability of the TaaoDnountainous area and might
cause drying up of rivers.

On the other hand, the idea of building the luxemgertainment area Tam Dao 2 on
the top of a high mountain is a Western concept ihaot appropriate for the local
setting. This approach to development may be ralgiea new urban areas but not for
an ecologically sensitive, culturally valuable aswiritually important mountainous
area such as Tam Dao. The development of tourtsitiss in such a setting is in
violation of the regulations for eco-tourism stigtéld in several Viethamese laws and
regulations..

On Sep 25, 2007, with support from the Swedishriraonal Development Agency
(Sida), VACNE conducted a workshop on "Environmergsues relating to the idea
of Tam Dao 2 project” in Hanoi. The meeting wa®raed by 85 representatives
from managerial agencies, mass media, local agenmnel experts. Participants were
able to listen to review reports on the Tam Daoidwal Park, the idea of the Tam
Dao 2 project proposed by the two companies of YWain Partner LLC and Belt
Collin Hawaii Ltd., and a summary report of comnsefiom VACNE's Advisory
Board. At the workshop, nine presentations angdexches were delivered, and 60
people answered gquestionnaires expressing theimioms on environmental issues
relating to the idea of Tam Dao 2 project. The oesients were VACNE members,
officers representing managerial agencies, peapla places surrounding Tam Dao,
and journalists.

In general, most of participants agreed with theQWE summary report prepared by
the Advisory Board, particularly sharing deep conseabout short-term as well as
long-term damages to biodiversity, the environment] related cultural, historical,
and religious issues. Moreover, it was widely adrdleat implementation of the
project will result in violation of several relewalaws and regulations. Based on
participants' contributions at the workshop, VACNickly elaborated a set of
recommendations and submitted them to the releaatiiorities for consideration.
After receiving and studying the petition from VAENthese government agencies,
at central and local levels, have showed positgponses, and have expressed their
written opinions to the Prime Minister.

Currently, two years after VACNE's petition, theseno sign of continuing with the
implementation of the project. VACNE does recommérat the Tam Dao National
Park should continue to develop eco-tourism in tRark, based on more
comprehensive planning, increased organizationplacty and consideration of
domestic and global experience. VACNE'’s intervamtio the Tam Dao 2 project

1 In particular: Item 19, Clause 4 of the Tourism Law of Vietnam (2005); Clause 55 of Governmental
Decree No. 23/2006/ND-CP of 3 March 2006 on implementation of the Law on Forest Protection and
Development; Clause 14 "Environmental protection in tourist activities at forest areas with specific
values" and similar regulations of relevant ministries/sectors. Additionally, the operation of the Tam
Dao 2 project would violate regulations on activities of the Tam Dao National Park stipulated in Prime
Minister's Decision No. 136/1996/TTg of 6 March 1996 on establishment of the Tam Dao National
Park.
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demonstrates the power of combining advocacy widlolal foundation of scientific
data in influencing project decision making.

3.2 Halting high-impact dam project in China

China’s premier, Wen Jiabao, again halted work ocoatroversial dam-building
project on the Nu (Salween) River, one of the coimiast free-flowing waterways,
the South China Morning Post reported in May 220)20Trhe newspaper said Wen
ordered a halt to work on the Liuku hydropoweristain Yunnan Province in April,
calling for further environmental assessment. Themper told authorities not to
resume preparation work until the dam’s impact be ecology and on local
communities was fully understood. Because of thgept's “far-reaching impact”,
Wen said the authorities should “widely heed opisioexpound on thoroughly and
make prudent decisions”. This is the second tina¢ Wiien has backed calls to put the
Liuku plan on hold. In February 2004, after pubbistcry, he ordered the project
suspended until the social and environmental ingphatd been “carefully discussed
and scientifically decided”.

The premier's statement must be considered a victor Chinese civil society
organizations (CSO) and the media. During the assest process called for by the
premier, many government officials and powerfulegptise managers cited benefits
from the building of the Nu River dam. CCTV, the i@dse national television
network, added more controversial information, infmg the public of more of the
risks associated with the project. Yunnan-based <&@ the local media cooperated
with partners from all over the world to fight agsii the authorities by lobbying the
CPPCC members, and making proposals to higher deggvernment. The
environmental media played a particularly importahé during this counter-proposal
process, and in the end the project was brougatstop by the top political leader of
the country. In a large country like China, thisrgtdemonstrates how actors at
different levels can network to bring informatiamalysis and counter-proposals to
the appropriate level of authority for considerafiavhile raising the profile of the
issue with the public through media channels.

4. Access to Justice

TAI work on access to justice encompasses a rafgectities. Some coalition

partners are working on specific cases to impraeess to justice in environmental
matters, while others work on advancing the frant@wand processes for
environmental justice through a combination of tingf legal instruments, advocacy
and networking.

4.1 Legal action to stop construction of ship lkieg yards in Bangladesh

The ship breaking industry operates in the couatrytwo main pleas. It is said that
the industry that basically imports obsolete stopghe western countries supplies
80% of the country’s iron demand. Second, the itrghismploys 20 thousand workers
and thus eases the burden of poverty. While theergonent’'s patronage for the
industry has relied on these two pleas, the extrelam@gerous operation of the
industry and resultant pollution, deaths and cdmsahave given rise to serious
criticism against justification of this industrythe government allows import of ships
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for breaking without collecting necessary inforroatias to the toxics contained, nor
do they monitor how the toxics are being dispoded the fragile coastal areas. The
labourers remain exposed to toxic substances Bkesios, PCBs, PVCs and others.
All these can lead to cancer, liver damage, reptide impairments and immune
system damage, and ulceration of the respiratat.the labourers, however, have
no information about the hazards they are exposedar is there any monitoring by
the statutory agencies of their health conditiombe assessment targeted the
possibilities of checking whether information coufdluence the way the industry
operates and the choices of the workforce.

In February 2009, Bangladesh Environmental Lawyasociation (BELA) served a

legal notice demanding that construction of shipaking yards that was causing
deforestation in coastal areas of Shonaichori Mo8jtakunda Upzila be stopped.
This notice was sent to the full range of Minisdriend senior national and local
officials of the state agencies involved, as wsllta the Bangladesh Ship Breakers
Association and the owners of the ship breakinggar

The legal notice referred to the Gazette Notifmatthat mandates the Ministry of
Environment and Forest to be responsible for retaten in order to protect new
char lands from land subsidence in coastal regionsstesring these lands from the
Ministry of Land to Ministry of Environment and Fest for twenty years.
Accordingly, the Forest Department had developedyreen belt in 1990. In
accordance with the circular issued on 30 Octol®¥61and existing forest policy,
demarcateckhas Land cannot be leased out without permission fidmistries of
Land and Environment and Forest. However, in thastiqular case the District
Commissioner leased out land illegally for one yé&ar the construction of ship
breaking yards. As the construction of the ten &ingaking yards progressed, fences
were put up and forests, previously planted byRbwiest Department, were destroyed.
The local law enforcement agencies were reluctatake action, even though Forest
Department has filed FIR in local police statioRather than accepting the FIRs
against the influential owners, they were acceptdy against the employees.

The BELA notice stated that the existing laws aggltations of the country prohibit
destruction of trees in green belt regions forghgose of constructing ship-breaking
yards, and that therefore the actions of both pudntid private sectors in this regard
are argued to be illegal and contrary to the pulntiterest. Moreover, before
construction of ship breaking yards begins, it isandatory to obtain the
environmental clearance certificate, but in theecak Shonaichori Mouja there has
been no such formal environmental approval. BELA femjuested that the concerned
authorities take appropriate action immediatelyider to stop construction of such
ship breaking yards in Shonaichori Mouja. The reottgues that the leasing of the
lands for construction of ship breaking yards ia toastal green belt area is illegal,
and the yard should be handed over to the Foregareent. Additionally, BELA
has demanded compensation against the destrudtithre drees in the green belt of
coastal region.
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4.2 Enforcement of environmental regulations stusstrial zone in Thailand

The Maptapud Industrial Estate is located in Rayprayince and consists of 117
industrial plants which include 45 petrochemicattdaies, eight coal-fired power
plants, 12 chemical fertilizer factories and twd wefineries. Operations at the
industrial estate began in 1990. About 25,000 [@edwe in the Maptapud

municipality. According to the reports of PolluticControl Department and related
academic studies, 40 volatile organic compounde l@en detected in the air in the
Maptapud areas with 20 of them carcinogenic araimounts exceeding safety levels.

TEI and the TAI Thailand coalition have activelywatved in Maptapud since 2007
through the research study entitled Environmentalgghance of Maptapud Industrial
Zone in Rayong Province., Thailand Based on theeszssent of environmental
governance of the Petrochemical Industrial DevelpnMaster plan (Phase l1ll), the
Pollution Reduction and Mitigation Action Plan fédtayong Province, and the
Maptapud Town Plan, the study revealed that theegowent has continuously
promoted heavy and petrochemical industries in Kaypd at the expense of the
environment, coastal resources and the healthsofesidents. This clearly goes
against Article 67 of Thailand’s 2007 constitutitimat calls for projects deemed
harmful to health and the environment to pass thaetiay of an independent body
comprising health experts, environmentalists aradi@mics before operation.

On 29 September 2009 Thailand’s Central AdministeaCourt issued an injunction
halting construction work in 76 projects in the N&ud area that had failed to
conduct an EIA. After an appeal, 11 projects wdlewed to proceed when the
Supreme Administrative Court deemed them envirortalign harmless to their
surroundings and nearby communities, whereas an@theprojects were still left
pending a final decision. Inevitably, the currenvgrnment has had to bear pressure,
both in terms of huge investment loss and unempérym

Dr. Somrudee Nicro, TEI Senior Director joined tfmur-party panel formed in
November 2009 to help resolve the Maptapud cridiss 18-member panel, chaired
by former Prime Minister Anand Panyarachun, inctudepresentatives from the
government, the private sector, academia and thergkpublic. The panel speedily
deliberated the criteria to form an independentybadder special regulations from
the Prime Minister's Office to regulate anti-paltut measures and cope with legal
matters to ensure that health- and environmenteglassessments are conducted as
required by the section 67(2) of the Constitutiodn 12 January 2010, the cabinet
approved a draft proposal to help establish ancadbody to advise the government
on the approval process of projects deemed hartoftihe environment and public
health. This is to provide a legislative bridgeiltite permanent independent health
and environmental body is formed.

This latest crisis is a fresh reminder of the grayvpower of the civil society to
influence harmful chemical-project activity. It alprovides a valuable lesson to all
investors that they have to be socially responsdnid take into consideration the
well-being of the people living in close proximity the sites of their projects. Failure
to do so ultimately can lead to serious financiaéses. The experience from
Maptapud represents a new face of Thailand's indudevelopment.
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4.3 Environmental Justice Forum in the Philippines

On April 16 and 17, 2009, the Supreme Court ofRh@ippines convened a summit -
officially named the Environmental Justice Forumf-government and civil society
institutions, organizations and individuals. Therere two concrete outcomes of the
summit: (a) an agreement by high level officialgepartment secretaries and agency
heads) and civil society to vigorously pursue emvinental justice based on the
access principles; and (b) consultations on a dfafew environmental rules of court
that would enhance access to environmental justice.

Both outcomes were directly influenced by TAI Rbylines, in this particular case the
Ateneo School of Government which leads the enwiremtal justice work.

The TAIl Philippines Team, headed by Dean Tony L&aVof Ateneo School of
Government, drafted the agreement signed by thergowent agencies and civil
society representatives. A review of this agreememuld indicate a direct
commitment to enhance implementation of all threeeas principles, a promise to
concretize this commitment with specific measuaas] a commitment as well to
assess government compliance with what is prorhised

TAI Philippines also had a direct impact on theftdeavironmental rules of court that
were presented in the summit. The TAI Philippinesimnmental justice team had
led the drafting of the environmental rules of c¢owith the former chairing a
Technical Working Group that included a Supreme r€dustice, Justices of the
Court of Appeals, Prosecutors, civil society laveyeprivate law practitioners,
government agency lawyers, and Supreme Court layyenong others. The rules
were presented to over 600 lawyers and stakeholdetading environmental citizen
groups and community groups, in Baguio and througleo conferencing in two
other sites in the Philippines. The rules were wetieived, with most proposals
supported by the summit participants. There wereymsuggestions on how to
improve the rules and these were all recorded ssetltould be incorporated in the
finalization of the rules of court. It should beted, that the draft rules emphasize not
only greater and enhanced access to environmestadg but also provides new tools
that citizens could use for this purpds€urrently, the TAl environmental justice
team is working with the Technical Working Group e Environmental Rules of
Court to finalize the rules. The goal is still tavie the rules promulgated by June 5,
2009, World Environment Day but there is a posi#ibdf a 1-2 month delay. In the
meantime, the team is also working on a Benchbdekdribed below) that would be
based on the new rules. The Benchbook would guidggs of the Green Courts
(specially designated environmental courts) andrennental practitioners so that EJ
is easier achieved.

5. Capacity Building

Capacity building has appeared in many of the esopresented above. Indeed, it has

% See http://sc.judiciary.gov.ph/publications/ejfovoma_actual.pdf to review the sighed agreement
and the signatories.

A copy of the draft can be accessed at
http://sc.judiciary.gov.ph/publications/ejforum/éraule_ejforum.pdf
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been widely recognized that capacity building nmhesta part of all efforts to promote
access. TAI took the decision early on, howevegive capacity building the specific
attention it deserves, as an area of investigadiwh promotion in and of itself. The
cases presented here show how capacity comes teiber of access, demonstrating
how governance outcomes can be directly relateadpacity.

5.1 Drafting the Benchbook Manual: Guidelines fbe Philippine Environmental
Courts

The Philippines Country Assessment recommendedEfmironmental Courts to be
set up. The Capacity Building Project in preparatiof the setting up of
Environmental Courts (approved last January 2008tH®y Supreme Court) was
initiated in partnership with Philippine Judiciat@ademy of the Supreme Court and
CSOs including the Ateneo School of Government B0

In June 2008, TAI-Philippines conducted a ConswuatatVorkshop on the Philippine
Benchbook for Trial Judges. During the workshopo&Swas tasked with drafting
the Environmental Rules of Court and writing thenB&book, a tool to ensure the
delivery of fair, impartial, equal, and swift jus#i in the trial of environmental cases.
The workshop assessed the judges’ needs and gattheie inputs in relation to the
Benchbook, and gathered suggestions on enhancirgesscto justice on
environmental matters. The activity also providee dpportunity for government and
citizen groups to work together to ensure accegbtgiare incorporated in the
Environmental Rules of Court and the Benchbook. -IPAilippines, through the
ASO0G, is currently in the process of finalizing lbohe rules and the Benchbook.

5.2 Demonstrating linkages between capacity anetg@nce in India

The TAI Himalayan Coalition was established in keloy 2008 and is led by Legal
Initiative for Forest and Environment (LIFE) andethenvironics Trust, and is
comprised of 12 civil society groups from across shates of Himachal Pradesh and
Uttarakhand. The Coalition adopted the name ‘HiyamtaAssessments’ as both the
states are located in the Himalayan Mountain ranfegart of the TAI Assessment
on Access to Justice, the coalition considered tbgponse of the National
Environment Appellate Authority (NEAA) to the Appddaed by local people against
an approval given to a large hydropower projecg Bala Maneri Hydel Power
Project in the State of Uttarakhand.

The National Environment Appellate Authority (NEAA9 the statutory authority
established to hear grievances on account of appgiven to various projects based
on Environment Impact assessment and public Hearfgy person aggrieved by the
grant of environmental clearance can appeal toO\BAA against the decision of the
Government. The case study revealed glaring gafisel functioning of the NEAA,
significantly:

1. Despite being a judicial authority, none of thesirg members of the NEAA
had any legal expertise. The post of chairpersahblegn vacant for the last 9
years, with no attempt to appoint the head of théhArity.

2. The existing members were all retired bureaucrats ls|ad no expertise on
EIA related issues.
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3. No capacity building programs had ever been comdutdr the existing or
past members of the NEAA.

4. The NEAA had dismissed almost all the appeals drbhbgfore it.

5. There is no code of ethics for the Members, nahée a proper system to
select the Members of the Authority. Selection asnpletely arbitrary and
depends on individual officials and Ministers of tMoEF.

The results of case study were used by Vimal Bhthe@ Matu People’s Organization,
a local group working to protect rivers against toymbwer dams, to apprise the Delhi
High Court of the sorry state of affairs of the N&EA In a landmark decision, the
Delhi High Court agreed to the issues raised by Reditioner and delivered a
judgment that stated that “the court cannot be eegeto remain a mute witness to
the unfortunate rendering of a statutory body mtf’e by an unwilling executive”.
The Court further observed that

“the Government of India has by its unwillingnesstake effective steps,
rendered the NEAA an ineffective body, thus defeathe very purpose of the
NEAA Act... The intention of Parliament in requirinfpe government to
constitute an independent body for quick redres$gbublic grievances in
relation to grant of environmental clearances has tbeen defeated....By
rendering the NEAA ineffective, the government kl@sied the citizens the
right of access to effective and efficacious justic matters concerning the
environment.”

The court determined that the NEAA as it existsneither an effective nor
independent mechanism for redress of grievancéefpublic affected by grant of
environmental clearances.

The Court decision addressed the lack of techr@gpkrtise of the members of the
NEAA, and directed that after the retirement ofsthenembers, the Government of
India should appoint persons with special technicawledge in environmental
matters to be members, as required in Section 5f(8)e NEAA Act. Furthermore,
the court stated that the appointment of retirecedwcrats is contradictory to the
letter and spirit of the NEAA Act. The High Courtretted the Ministry of
Environment and Forests to appoint the Chairpemmh Vice Chairperson within
twelve weeks from issuing the judgment and enshie bnly individuals with
technical expertise should be appointed. This da&tis bound to have far reaching
impact in terms of access to justice.

5.2 Capacity and participation in Nepal

The TAI assessment in Nepal revealed that duriegatinost two decades since the
adoption of the Principle 10 of the 1992 Rio Deatmn, the government has
generated, collected and disseminated very litifermation on the environment.
However, a number of legal instruments does elegt support access to information,
public participation and access to justice. Them @so some areas of potential
change, with the strengthening of procedures faralrEnvironmental Examination
and Environmental Impact Assessment under way witbvision for Access to
Information and Public Participation. Concurrenttige judicial system is moving
towards ensuring environmental rights of the peoplee main problem is that there
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continue to be conflicts regarding the implemeptaf the declaration. Even where
there is some effort from the concerned governnageincies, it is generally not of
standards that are acceptable to other stakeholders

The effectiveness of the implementation varies froase to case, from highly
effective in the case of air pollution monitoring nhot at all effective in the

recruitment of environment inspectors. The govemntid not recruit environment

inspectors even after continuous advocacy workhergositive verdict of a Public

Interest Litigation filed by Pro Public /TAI Nepkaéading organization. In addition to
this, the TAI Nepal Assessment report clearly idest the lack of required human
resources and infrastructure within the Ministry Bfhvironment, Science and
Technology (MOEST), and recommended that the redquimumbers environment
inspectors were recruited. It was also suggestaikie required national network and
infrastructure be expanded. Pro Public is stillgarpng the ongoing campaigning for
recruitment of environmental inspectors by gradustedents (groups of potential
candidate for this post) with legal and technicatkup.

As discussed above, environmental governance iaggtd be included in the

upcoming new constitution. There has been a cleamatment by the Environment
Ministers, and capacity of the Constituency Assgmidémbers, representing various
political party currently engaged in the draftingtiee constitution, is being built as
well. In this regard, the government should corgino build capacity of its staff to

effectively implement the laws, regulation, stamidamaking a regular monitoring and
reporting mechanism.

6. Cross-cutting issues in the promotion of accepsinciples in TAI Asia

The success stories coming out of the activitieBAdfAsia partners shows a diversity
of approaches to a wide range of issues, acrosgianrthat shows great variation in
terms of socio-economic development indicators political systems. These cases
reconfirm the working philosophy of TAI that eacbuatry needs to address its
access issues in a way that is appropriate for ldlcal setting and the local
stakeholders. Different kinds of partnerships aodlitions are being formed. TAI
partners have explored how different levels of gnaace function and interact under
different political contexts, particularly in theivdrse range of decentralization
initiatives and administrative systems in Asia. Tiext challenge is how to integrate
diverse and dynamic civil society actors into ppldanning processes.

A number of cross-cutting issues relevant to tinallenge have emerged from the
diverse success stories.

1. Coalition-building within the national context isucial for bringing about
change Most all of the stories presented here have ameht of coalition
building. This highlights the very nature of accassa set of multi-stakeholder
interactions. Just as good environmental governasmdeased on processes
involving a diverse range of stakeholders, effddspromote the access
principles require partnerships that cross thesliokthe public and private
sectors.

2. Progress is often the result of work on more thare @spect of access.
Understanding and drawing on the inter-linkagesvben the legal framework,
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access to information, access to justice, accepartipation and capacity is
critical to making progress on any one of theseeitsp The stories above also
suggest that a success in one area may pave théowpyogress on another
area. Partners who can exploit these synergies d@wenstrated encouraging
achievements in enhancing environmental governance.

3. Focus on specific cases can be an effective vefocléegitimizing calls for
broader reform or development within the acceasasibn in a countryMany
of the stories presented above show how workingamcrete cases within
society can provide the credible information anearete suggestions that
may be needed to bring about change. While casedving access within
real environmental governance processes may bicpbli sensitive, they can
provide the tangible foundation for substantiveiattion among stakeholders.

4. Active collaboration between NGOs and civil sociedg resulted in growing
public interest in environmental issues, howeVee, é¢ffectiveness of state-let
mechanisms in improving access right in environalerdsues is rather
limited. It is also necessary to monitor the results ofataration between
state and environmental NGOs with regards to effectpolicy
implementation.

5. Statements of political will and official commitnheéa the access principles
can empower groups, governmental and non-goverraheot pressure for
change.These statements can come from the highest le¥glsvernment, or
from specific agencies that may be involved in omer aspects of access.
Partners that have been able to catalyze or resotiiese statements have
often succeeded in creating the political spacai@mnce their issues.

6. In the next step of assessmentsgional cooperation among TAI country
partners can be pursued through assessments licamdary environmental
projects or joint assessments by countries facing similavirenmental
problems. Such approaches can reduce costs andiceradore concrete
results. Transboundary cooperation is needed td wéh transboundary
governance, which encompasses an expanded raageass issues.

A crucial future challenge to TAl is inow to get non-environmental people involved
more in the networkExpanding the base of expertise and influenchiwihe access
network is necessary for taking TAI to the nexteleaf policy impact. Other actors
that could be engaged include:

= other regional networks, with whom synergies aroangocacy for access
rights can be advanced

* mass media, as they can access information thatasailable to the public
and can help reducing limitation on difficult terms

= private sector actors, which can play a lead mlenproving TAI access work
with regards to issues such as poverty reducti@mneunity impacts of
business operations, environmental destructiongéotzhl climate change

The TAI Asia partners have shown that it is neagstawork across the full range of
access issues, while addressing them from both-dtogn” and “bottom-up”
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perspectives. Along both of these spectrums ofrenmental governance, the role of
collaboration and partnership among diverse aci®ref the highest importance.
These ‘lessons learned’ provide insight into thecegs observed, and may provide

useful guidance as TAI moves forward in Asia angbinel.

55



8 See for instance TAl Report entitled Voice & Glmithat states ‘more countries have bedrock
framework laws on information than framework lawggorting public participation’.



4. Country Reports



Country Reports: Bangladesh
Background

Bangladesh is one of the most densely-populatedtdes in the world, with a land

area of 147,570 sq km and a population density5éf per sq km (21). The present
estimated population of the country is about 12Bioni Despite the achievements of
some poverty-alleviation programs through micraddreand other development

initiatives, the vast majority of the population Bangladesh still lives in poverty.

llliteracy and unemployment are rather high. Fumti@re, recurrent natural disasters
make the poverty situation more critical for théirenpopulation.

The focus for the Bangladesh assessment was bastt ahree pillars of Principle
10. The assessment was done using law, effort tieactigeness indicators as per the
TAIl version 2.0 database. In this context, law catlors were used to evaluate the
general legislative framework for guaranteeing ascewhile the effort and
effectiveness indicators were applied to selectesk cstudies. The use of the three
indicators allowed identification of the gap betwethe policy framework and
practice on the ground in terms of implementatibthe Access Principles.

The chosen indicators were used to evaluate tla fesgnework and practice in terms
of the effort and effectiveness of the measuresraklen by government and other
stakeholders. Aspects measured include the retulafiinformation, the presence
and quality of the law under each category.

TAIl Bangladeshi Research Team and Advisory Panel

In order to implement TAI, Bangladesh Environmenhialvyers’ Association (BELA)
involved selected civil society organizations tatgggate in the research component
of the initiative. Case studies were selected fr@amous environment and natural
resources sectors, using the TAI indicators to omeagsnd monitor government
performance in order to identify gaps and recommendrity actions to improve
performance.

The TAIl core team was selected based on expemisaréas of law and policy,
environment and natural resources management, itapbailding and public
outreach. The team comprised researchers from BBlijera Kori and CFSD
(Centre for Sustainable Development). In additiorinte research team, an Advisory
Panel was setup to review the research resultshesdeport. The panel followed the
research process and made observations and recaatioeis on the findings.

Information Sources

Information for the research was collected basedhenguidelines provided in the
TAI global network. The indicator worksheets wesyeloped for the research across
the categories. The assessment applied both stedcimd semi-structured interviews.
Using the terms of reference developed by the @am, each research team member
developed a checklist and questionnaire for useingurconsultations with
stakeholders. BELA provided a generic official attuctory letter for all the teams.
The scope of work stipulated that the consultatgirsuld be in-depth, of a qualitative
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nature, using key informants from various sectois &ith some form of analysis and
interpretation.

Summary of Case Studies

Asian Paper Mill: Environmental Pollution:

In this case, we found that Asian Paper Mill ieghlly constructed in the extended
residential area of Nondirhat union of Hathazaainth at Chittagong. A huge volume
of hazardous waste water contaminated with untideettemicals is produced by the
mill, and eventually this is discharged to the HakRiver. Halda and its adjoining

stream are polluted by this discharge. The Riveld&l#s believed to be one of the
most important rivers for the conditions suitalbe the spawning of important species
such adilsa fish and others. Additionally the Halda is theyosburce of sweet water

where fishermen can collect fertilised eggs fromrikierbed.

The unauthorised, unregulated operation of the Milkkausing air, noise and water
pollution and has caused unbearable sufferingshaovillagers in the surrounding

areas. The polluted water often overflows and caudamage to \ adjoining

agricultural land. The untreated wastewater dig@drito the Halda River poses a
serious threat to the ecology as well as the ingpbfishing ground.

Environmental Degradation in St. Martin Island:

St. Matrtin Island is widely regarded for its ricimdaunspoilt environmental and
ecological conditions. It is also widely known atoarist spot. The island lies in the
extreme southeastern corner along the coast ofl 8aesh.

The unique set of environmental conditions, biatiel non-biotic, has no parallel in
Bangladesh. This island supports significant bmegdireas for globally threatened
marine turtle species and serves as a stepping $torseveral globally threatened
migratory waders. Hotels and restaurants have beestructedfor business (tourism)
purposes without environmental certificates frone hepartment of Environment
(DOE). lllegal and uncontrolled operations are dgimg the ecology gradually and
degrading its healthy environment. Normally, 15@DQ tourists visit the island
everyday during October-April. The unrestricted miment of tourists is gradually
polluting its fresh groundwater, which is availaldelO feet beneath the soil. For
business purposes, some people collect coral arrthenfaunae, putting its rich
biodiversity under threat. Continuous deforestatima over-collection of Pandanus
vegetation have resulted in increased landslidekisensland.

Modupur Eco Park:

Modhupur forest sand lands were under the manageof¢he Garo people and the
Koch people. The indigenous people have been liuinthe Modhupur Forest for
centuries. In 1962, the government establishedgaoudtural farm over 500 acres of
lands in Modhupur forests where non-indigenous [gedpom other parts of
Bangladesh were gradually resettled. At the same,tthe government established a
national park over 40 acres of land in the samedgtsrand resettled non-indigenous
people there. In 1982, the government designatedother part of the Modhupur
forest as a national park without any consulta@goal consent from the indigenous
people. As a result, the Garo and the Koch peagi@at only lose their territory but
also have become absolute minority in their own d&lamd. In 2000, the Forest
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Department announced the establishment of a newonahteco-park over the
Modhupur forests inhabited by Garo, which was impmated in 2003. It changed the
name from Eco-park to Modhupur National park Depaient Project. The Garo
people protested against the project and sentgeptatives to the government.

The Lawachara National Park:

The Lawachara National Park is part of the westuBggcha reserved forest and
located in the district of Moulvibazar. In accordarwith the provision of the Wildlife
(Preservation) Amendment Act, 1974, about 1250rka af the forest was declared
through a Gazette Notification in 1996 as the Lavaaa National Park and a further
proposal was made for extension of the park. Tlaeeeabout 18 villages, two of
which are located inside and the rest are locatside the forest area.

Under Bangladeshi law, both an Initial Environmeakamination (IEE) and
Environmental Impact Assessment (EIA) are mandatoryhigh-risk activities. Yet
without even submitting the EIA, Unocal has alrea®cured permission to cut
through a National Park that is specially protedtech commercial activities by law.
The IEE, a study which by Bangladeshi law must dreied out before site clearance
can be given by Department Of Environment (DoE) $ach a company whose
industry is deemed to have a ‘significant adversarenmental impact.’ In fact, the
IEE report, which is publicly available, downplalyge protection status of both the
National Park and the Reserve forest. In Octob@d42aJnocal was given permission
from the Government of Bangladesh to put a 1.5-kdtre gas delivery pipeline
through Lawachara National Park.

Madina Tannery: Environmental Pollution:

Madina Tannery is located at Kulgaon, beside Oxygeor in the area of Chittagong
City Corporation (CCC) in Chittagong. Its productistarted before 1971. There is no
Effluent Treatment Plant (ETP) in this tannery isily. Since its inception, its
hazardous chemical pollutants have been dischavgdtbut treatment into the
Kharnaphuli river. Approximately 35,000 people hawéfered from health problems,
and the agriculture-based production system has alse harmed. Tannery industry
is one of the red-category industries in the Baegh Environmental Conservation
Rules, 1997.

The pollution of sanctuaries in the Mokosh Beel:

Mokosh Beel in Kalikoir Upazilla of Gazipur is orexample of highly polluted
wetlands, particularly during the dry season. Alilo poultry farms, pharmaceutical
industries, and a tannery have been establishdatieinarea, the textile industries,
including dyeing and printing units dominate thearThe industries are exploiting
the surrounding water bodies by disposing theiraated wastes. It is important to
note that in Mokosh Beel floodplain, the local coomties have established nine fish
sanctuaries. The fisheries and other aquatic ressunf the Mokosh Beel are now
seriously threatened by the untreated chemicalesastthe dying industries.

Ship Breaking Industry:

Bangladesh is heavily dependent on the ship brgakadustry for its domestic
requirement of steel. The ship breaking workers mananently exposed to toxic
substances. They breathe toxic fumes and asbassbskkposure to PCBs can cause
cancer, liver damage, reproductive impairments emchune system damage; the
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combustion of PVC produces large quantities of bgdn chloride gas which, when
inhaled, can lead to possible ulceration of theiratory tract.

Vehicular Air Pollution in Dhaka City:

Air pollution in Dhaka takes a serious shape dueintmreasing population and
associated motorisation. Emissions of hazardouskenand noises from motor
vehicles that lack road-worthiness as requiredhieylaw in Dhaka are contributing to
an unhealthy environment in many places. The proldé air pollution from faulty
motor vehicles has been universally identified anagor threat to human body and
life. The health of the dwellers in Dhaka city isstake due to severe air pollution,
which is caused significantly by vehicular emission

The Water Logging in Bhobodoho:

Jessore and Khulna districts are situated at tlhwhseestern part of Bangladesh.
Khulna Coastal Embankment Rehabilitation Projec€@RP) was implemented from
1986 to 1993, causing indescribable sufferings ttéeast 0.3 million villagers of
Bhobodoho Upazila (subdistrict). People in thisaahave suffered from permanent
water logging during last eight years. The unplahs&uctural interventions and
failure to maintain sluice gates properly led tg@éumpacts in this area. No land-
based production is possible in the area, extreawerpy is widespread and health
conditions have deteriorated dramatically.

The local people appealed to the responsible atitsto be compensated for the
financial loss sustained due to the water loggBigt none of the authorities have
acted on such appeals.

Industrial Pollution in River Narod:

The Narod River originates from the Padma Rive€Charghat Upazila of Rajshahi
district and merges with the Musakhan River in Kpath in the Natore district.
Unfortunately, the existence of the Narod Rivesésiously threatened by discharge
of a huge volume of untreated waste into its waterthe Natore Sugar Mill and
Jamuna Distillery Ltd. The Natore Sugar Mill wasabéished in 1985 and has been
operating since its inception by Narod River irpeaktion called Jongli. The Jamuna
Distillery Ltd. has been operating since 1989. 8itieir very establishment, both the
factories have operated without adopting the lggadlquired affluent treatment
devices and dumped their wastes into the Narodrésalts in severe pollution of the
river and consequent damages to the surroundingommvent. The waste is also
poisoning the soil and air of the surrounding af2ae to the pollution havoc created
by the said industries, people residing around dhea have been inhaling the
obnoxious air and are increasingly suffering froarious diseases such as asthma,
diarrhoea, malaria and skin diseases.

Waste dumping at Savar:

The Dhaka City Corporation has implemented a ptojgled “Infrastructure and

Environmental Development Project of Various AredsDhaka Metropolitan” to

develop Waste Dumping Depot for the west zone ef @ity and have identified
approximately 54 acres of privately owned agriaalkdand within the active flood
plain of Konda and Boliurpur mouzas at Amin Bazh6avar thana in the district of
Dhaka. In this area approximately 5,500 people #imd earn their livelihood mostly
from activities relating to agriculture and fishesi
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Such filling up of the flood flow zone is obstruggithe natural drainage system of the
city, disrupting the lives of more than one millipaople.

Untreated waste generated from decomposing garb@iges into the water courses.
Groundwater is the significant source of potabldewdor Dhaka. The impact of
groundwater contamination is generally irreversilBesides, if clinical waste is
disposed along with other wastes, there is a piigsithat pathogenic organisms
enter water courses, resulting in health risks abewusers. Insect/mosquito breeding
in stagnant water with waste is resulting in spredddiseases. Nuisances in the
neighbourhood due to odour, flies and constant mmeve of transporting vehicles
delivering waste to the site are a regular phenaméere.

Shrimp Cultivation in south-west region of Banglstite

Small scale farmers of Khulna and Shatkhira havenbesing their lands for the
purpose of cultivating paddy and seasonal cropseanding their livelihood. That
area is protected from the salt water with very mwbankment and sluice gates of
the Water Development Board. But few powerful mamehbeen destroying the sluice
gates and using them for taking salt water fromaitieining water bodies outside the
sluice gates to their shrimp farms, where they auéivating bagda shrimp. They
convince illegally the local administration and tpelitical leaders for their own
businesses in the process of taking salt wateheir shrimp fields. The shrimp
cultivators are washing the agricultural lands e tocal farmers with salt water,
causing damage to the lands, the crops, fish sitakding trees and the livestock. As
such, unauthorised flows of salt water by the spreultivators sometimes flooded
the sweet water ponds that remain the only sourckimking and domestic water of
the villagers. The shrimp cultivation in salt waggmerally causes a negative impact
on the surrounding environment: increasing saljniffecting the agricultural
productivity of land and causing loss of biodiversi

Legal Framework

General Situations:

The Constitution of Bangladesh lays down the baxaimework of the Government of
Bangladesh. Part IV deals with the Executive witlkets V and VI deal with the

Legislature and the Judiciary respectively. Artis6) of the Constitution empowers
the President to make rules for allocation andswation of the business of the
Government. The State shall ensure the separdtithe gudiciary from the executive

organs of the State (Article 22). The State shatlldiscriminate against any citizen on
grounds only of religion, race, caste, gender ac@lof birth (Article 28(1)).

The Judiciary of Bangladesh consists of a SupremertCsubordinate courts and
tribunals. The Supreme Court of Bangladesh comprise Appellate Division and

the High Court Division. It is the apex Court oftleountry and other Courts and
Tribunals are subordinate to it. The Appellate Bimn shall have Jurisdiction to hear
and determine appeals from judgments, decreesisoodsentences of the High Court
Division. It has the rule-making power for regutgtithe practice and procedures of
each division and of any Court subordinate to ite High Court Division though a

Division of the Supreme Court, is, for all practigaurrposes, an independent court
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with its powers, functions and jurisdictions we#fithed and determined under the
Constitution and different laws. It has originafigdiction to hear Writ Applications

under article 102 of the Constitution, which is calknown as extraordinary

constitutional jurisdiction.

The Law and Justice Wing of the Ministry of Lawstice and Parliamentary Affairs
is entrusted with the duty of providing legal adwis services to other ministries,
divisions, departments, and organisations of thereBunent. The administrative
control, management or relationship with the sulir@ate/attached departments or
offices, namely, the sub-ordinate Judiciary, Admstirdtive tribunals, various other
special Courts and Tribunals, Department of Regjisin, Office of the Attorney-
General, Law Commission, Judicial Administratioraifiing Institute, Office of the
Administrator General and official Trustee (AGOTMarriage Registration,
Government Pleaders, Public Prosecutors, Notaryid?wdic. are exercised through
this Wing of the Ministry. To enjoy the protectiaf the law, and to be treated in
accordance with law, and only in accordance with, lss the inalienable right of
every citizen, wherever he or she may be, and efyesther person for the time being
within Bangladesh, and in particular no action idetntal to the life, liberty, body,
reputation or property of any person shall be ta&rcept in accordance with law
(Article 31).

The Law Commission is established by the Law Corsiois Act, 1996. As per
section 5 of the Law Commission Act, 1996, the Cassion consists of a chairman
and two Members. Under the law, the Governmentmgavered to increase the
number of its Members.

Accessto | nformation

General Situation:

Right to information creates legal entitlement fugople to seek information and
includes duty of the public function bodies, bodvgrnment and non-government, to
make information public and easily available. lakles citizens to seek information
from duty holders and makes duty holders respoasibl disseminate important
information proactively even if it is not asked.for

Although the constitution does not make a cleaeregfce on right to information,
Article 39 (2) states: "a) the right of every ogtizto freedom of speech and expression
and b) freedom of the press are guaranteed.” BdaghaLaw Commission drafted a
working paper on the Right to Information Act in20 However, The Ministry of
Law, Justice and Parliamentary Affairs has notied published a gazette of Right
to Information Ordinance 2008 in order to ensuee fllow of Information and Right
to Information of the people.

Research findings:

According to Article 4 of the Ordinance, sectionsfates that ‘Every citizen shall
have the right to information and every citizerrotigh application or request, shall
know any decision, written proceedings of or anykyeerformed or proposed to be
performed by any authority’.
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Earlier, Bangladesh did not have any specific adae that related directly to
people’s right to know. Rather, what it had weretaia clauses that appeared in
various acts. These clauses are Official Secretsl®23, Evidence Act 1872, Rules
of Business 1996, Government Servants (ConducteRul979, and the oath
(affirmation) of secrecy under the constitutionsaas an impediment and barrier to
getting access to information.

While clause 5(1) of the Official Secrets Act hagib designed to protect military and
strategic secrets, it has been, on many occasitws,most popular excuse of
government officials to deny information. SectiaeB3lof the 135-year old Evidence
Act stipulates that only the head of the departnwnany government machinery
holds power to disclose information. The more rédtmes of Business specifically
bars government officials from disclosing infornoati to members of the press.
Crucially still, government servants are bound byhktheir oath and service rules to
refrain from disclosing information.

The Constitution of the People’s Republic of Badgish has provisions granting the
right to access information, participation in demismaking and access to justice. It is
interesting to note that although there is a ctutgtnal provision guaranteeing the
right of access to information, the research inggdhat public officials are mostly
reactive in nature when it comes to providing infation on emergencies.
Environment and natural resources management aketpencies such as the forestry
and fisheries enacted their own policy and legigainstruments, which provide for
community participation in the management of theseiral resources. But these do
not deal with access to information or related pchcal rights.

Strengthens and Challenges:

While the ordinance, in many ways does conformgecHic rights of citizens to
know, the assessment reveals that the country doesave the infrastructure or
system to follow this law.

People do have the right to seek information frarblig offices in a prescribed form
with a fee. The public offices also maintain infaton so that the people can get
information on demand. In the future, all major ttaats including that of oil, gas and
coal and strategic papers such as the PRSP wik ¢orthe public domain through the
right to information. People can then decide whkatest for them and can avoid such
events as those in Phulbari.

Over the years people have been kept in the dataTonomic policies pursued by
the government and the direction the economy imgak hat Bangladesh has signed
the GATT and has become a part of global capitatrobis known and understood by
few. Ordinary citizens, who had to pay for thisotingh a rising cost of living, did not

have a say in it.

Recommendations:

The public sector itself lacks the required infrasture to provide adequate
information. This is an area that needs attenfldre right to information is indeed a
valid demand, but the public sector has to be fiestered completely before moving
on to the private.
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There are examples as to how correct informaticeived at the right time has had
positive impacts on people’s lives. Several NGOghaken up programs to provide
much needed information on health, agriculture, hathan rights to people at the
local level. Farmers claim that correct and timeiformation have helped them

improve their yield, and poultry farmers averteshajor crisis and prevented death of
thousands of poultry. The right to information halso helped women to claim

rightful dowry and benefits from divorced husbantise types of information that are
most in demand are concerned with people’s entdfgmfrom the government, safety
net programs, and allocation to local governments.

The Right to Information law has a special sigmifice for the media and journalists.
A free media is one of the pillars of democracy anguaranteed by the Constitution.
The media in Bangladesh are perceived as relatifrely but still face obstacles
limiting their ability to report with neutrality ahfairness. They often have to rely on
informers, who are exposed to risks, as there iprowgision of security of "whistle
blowers" per law. Recently there has been a sgalefamation cases against editors
and publishers for publishing articles that werdiagt the vested interest of certain
groups. This leaves journalists in a vulnerableagion, hampering their ability to
report freely.

While well-known, high-profile editors are not sabj to serious harassment, the
journalists at local level are often under thrdatis envisioned that a Right to
Information law will protect journalists and allavem to perform their duty.

Women face added constraint to access informatiom td their exclusion from
decision making both in private and public sphérespecial attempt should be made
to ensure that women are represented in the eumtiieess of providing inputs to the
draft law, the enactment of the law, plus its ilnpémtation and monitoring.

It is equally important that Right to Informatioaw is not restricted to public and

government institutions. Private organisations, MdGRusinesses, and all those who
deal with public funds or provide services to thiblc have to be held accountable
and abide by the same standards of maximum digelosu

It is imperative that a strong enforcement mechansset in place. Without such a
mechanism, the law will only be on paper. We shde&dn from examples in other
countries where an independent commission has waskenders in assisting people
to get information and addressing grievances witceass has been denied.

Lastly, we should all make an effort, at individaald institutional level to move out
of the culture of secrecy. For too many years,rimgtion has been the monopoly of
only a few. Open and timely information has theeptil to change the lives of
millions. It can only help and assist governmentgtomote their pro-poor policies
and bring benefits to the poor. This cannot andukhaot be the private domain of
only a few.

With the present efforts by civil society organisas to build mass awareness, it is
hoped that more and more people will understandntipiications of such a law. It is
only when the demand for Right to Information laswres from the people that policy
makers will take notice and speed up the procass tim be enacted.
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Participation in Decision Making

General Situation:

The major environmental concerns for Bangladeshdaferestation, deteriorating
water quality, natural disasters, land degradatgaiinity, unplanned urbanisation,
discharge of untreated sewage and industrial washesfirst environmental activities
in Bangladesh were taken as a result of the Stdekoonference on Human
Environment in 1972. As a follow up action to thenterence, the Government of
Bangladesh (GoB) funded, after promulgating thea/Rbllution Control Ordinance
in 1973, a project primarily aimed at water polbumticontrol. Before 1992, there were
few regulations assisting environmental protectioiBangladesh, which include the
Pesticide Law (1971), the Bengal Law for Irrigati¢fi976) and Environmental
Pollution Control Ordinance (1977).

Research Findings:

The current EIA system in Bangladesh is inadeqgeatn to ensure environmental
sustainability at the project level, let alone tormpote environmental considerations at
the strategic level. The major inadequacies ardeguslative control of the EIA,
procedural appropriateness of current EIA systarstitutional capacity and public
participation.

There are no specific guidelines for conducting aediewing the environmental
assessment of non-industrial projects. CurrentixsElone by the project sponsor are
sent to the DOE for environmental clearance by dbetoral line agencies of the
government. In fact, the DOE is still following ad hoc procedure for giving
environmental clearance of non-industrial projec® the other hand, Strategic
Environmental Assessment (SEA) is inherently sigtédr taking care of non-project
activities.

In Bangladesh, usually in EIA studies, no altewegiin terms of design, technology
or location are suggested (for example EIA of GaBaktructure Development
Project, 1994). In the Jamuna Multipurpose Bridgejdet, no alternative to the
project site was identified in the EIA report. SBB8dresses those shortcomings by
offering the possibility of contemplating alternagti technologies, lifestyle choices,
and resource uses. The State of Environment rejsodtrongly recommending
inclusion of environmental issues in various segoficies in Bangladesh, and
making the different sector policies coherent rdggy environment. These aspects
are not considered in the existing policy measargkaction programs.

Strengths and Challenges:

The degradation of the natural resources base l@ernvironment in Bangladesh
started with various human and economic developraetivities due to a lack of
appropriate sector policies, awareness, and integraof environment and
development into conventional development strategi@he government of
Bangladesh recently realised the need for conegarding environmental issues, and
started incorporating environment into policies loep with various sectors
(Bangladesh: State of the Environment, 2001). \eig@olicies are now under
preparation by the relevant ministries that aim dosustainable approach towards
environmental management and development (Bandia&ate of the Environment,
2001). However, there is no appropriate systemlagepto examine and assess the
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environmental soundness of these policies. Thisteiming might hinder the quest
of Bangladesh towards sustainability especialyatstrategic level.

There is the need to enhance the EIA system byawpy the level of public
participation, inaugurating a more effective EIAgiiation and improving
institutional capacity. The EIA legislation shoutighlight the EIA procedures and
the responsibilities of stakeholders. The procediireuld ensure that cumulative
effects are considered and alternative plans ameulated. Public participation in the
EIA process should be enshrined in the legislagiod the public awareness should be
improved. The NGOs might play vital roles in thispact. The capacity of
government institutions (such as DoE) to implemantl enforce the EIA system
should be improved through training and promotibthe enabling environment.

Recommendations:

Public participation needs to be strengthened iplementation of strategies, plans,
programs and projects from sector to sector. Mbsih@ donor-funded programs and
projects implemented by either NGOs or governmeggnaies have very strong
elements of public participation, while solely pabsector driven initiatives for a
number of reasons still demonstrate limited pupéicticipation.

Over the years, the government has made an effgntoimote participation of a wide
range of stakeholders in the preparation of pdicidaws, strategies and
implementation of projects. However, the assessrfmmid out that there are still
specific elements within the existing legislatiowhich demonstrate continued
government control.

In order to ensure the consideration of environ@leissues at the decision-making
level, the SEA system should be implemented. Incthregext of Bangladesh, it might
be more appropriate to institute SEA as an EIA-8aS&EA. The present EIA

mechanism can be improved by promoting EIA at thategic level. The DoE has a
vital role to play in this context by liaising witrarious plan and policymaking bodies
to ensure the environmental sustainability of plamegrams and policies.

Access to Justice

General Situation:

The Constitution of Bangladesh does not expligittgvide for the right to healthy
environment either in the directive principles @r @ fundamental right. Article 31
states that every citizen has the right to pravectiom ‘action detrimental to the life
liberty, body, reputation, or property’, unlesssgbere taken in accordance with law.
It added that the citizens and the residents ofgBaiesh have the inalienable right to
be treated in accordance with law. If these riginesstaken away, compensation must
be paid. Article 32 states: "No person shall berigegd of life or personal liberty,
unless it is lawful to do so". These two articlegédther incorporate the fundamental
'right to life".

Research Findings:

In 1994, a litigation of public interest was inied before the Supreme Court dealt
with air and noise pollution. The Supreme Courteagrwith the argument presented
by the petitioner that the constitutional ‘rightltie’ does extend to include right to a
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safe and healthy environment. In a recent caseAgpellate Division and the High
Court Division of the Supreme Court have dealt witle question in a positive
manner. The Appellate Division, in the caseDof M. Farooque v. Bangladedias
reiterated Bangladesh's commitment in the ‘contaxiengaging concern for the
conservation of environment, irrespective of thealiy where it is threatened. This
was a full court consensus judgment and the caaiddd:

Articles 31 and 32 of our constitution protect tight to life as a fundamental
right. It encompasses within its ambit, the pratectand preservation of
environment, ecological balance free from pollutiof air and water,
sanitation without which life can hardly be enjoye®hy act or omission
contrary thereto will be violative of the said righ life.

The High Court Division in the same case expantiedundamental ‘right to life’ to

include anything that affects life, public healtidasafety. It includes ‘the enjoyment
of pollution-free water and air, improvement of pabhealth by creating and
sustaining conditions congenial to good health emslring quality of life consistent
with human dignity.” The court added that, if thght to life means the right to
protect health and normal longevity of any ordinagman being, then it could be
said that the fundamental right to life of a perbas been threatened or endangered.

These two cases show that the courts are willingstablish the right to a clean
environment. Another caspresently pending before the High Court deals with
commercial shrimp cultivation and its adverse dffen the socio-economic
development and on sustainable development. Aawgrdio the petitioner,
commercial shrimp cultivation involves the ‘usagevarious chemicals and saline
water'....which ‘eventually makes the soil infertiland unsuitable for soil
cultivation...[l]t further damages the environment ¢gusing stunted growth of the
trees or their death, reducing the grazing areasdtile by increasing water logging,
and adversely affecting the size of the open wiaghrcatch as a result of the dumping
of chemicals into the river.shrimp cultivation will cause irreparable ecolajiand
environmental damage to the community and to ¥&ilioods of the inhabitants of
the said area.’” The petitioners submitted that goeernment orders regarding
commercial shrimp farming frustrated the spiritErivironmental Policy 1992 and
breachedArticle 32 of the Constitution.

Strengths and Challenges:

Section 8(1) of the Bangladesh Environmental Caradem Act 1995 states that any
person affected or likely to be affected from thellysion or degradation of
environment, may apply to the Director General (D@he manner prescribed by the
rules for remedying the damage or the apprehendedade. Moreover, Public
interest litigation provides a scope for the puliicaccess justice, makes people
aware of their rights, and involves the public msering remedy for pollution and to
some extent in the decision-making process.

The legislation does not specify the responsibgitof the government and their roles
to provide technical support, guide and trainindgh® public to make them aware of
their rights to lodge complaint on environment &sto the forums at all levels. The
public do not have the right to justice since thisrao independent organisation that
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monitors and initiates the process of demandingpassation for any environmental
damage.

Recommendations:

Generally, the political and institutional framewsrare very conducive for the

implementation of the Rio Declaration. The governtieas all the necessary policies
and legislation in place and has made some efforssrengthen its capacity and that
of other stakeholders in order to achieve susté&nabvironmental management in
the country. However, policy implementation and lamforcement processes have
been very weak. Government must invest in stremgtigats own capacity and that of

other stakeholders.

Conclusion and Recommendation

According to the assessment results, in generahglBdesh legislation has paid
attention to all aspects of access rights as meadian the principal 10 of Rio
Declarations.

In details, the legislation has not adequately supd the public to access
environmental information, access justice and gigdte in environmental decision
making. The legislation has some regulations supmpthe capacity building of staff
in state bodies.

The legislation also adds the subject of envirortaleaducation into the school
curriculum and paves the way for activities and allewment of civil society
organisations as well as media agencies.

However, the remaining shortcoming is that thedkagion still does not pay enough
attention to technical support, guidance and tnginbof the public to access
information and access justice. Therefore, withardgto the legal system, the first
priority is making more detailed regulations on Ithmg the environmental

information system to serve the public on a muathewand easier span.

In fact, the local government, civil society orgsations and media agencies fared
reasonably well, in the assessment, on public admesformation, access to justice
and participation to environmental protection atigg. Environmental information
has been provided mostly free of charge to people.

The procedure to consult the public did not addeisadvantageous communities
such as women, the poor, and people in remote.areas

There is no sufficient budget allocation in the ggowment agencies for this access
practices. Though some government agencies hajecptmased budget for collecting
and disseminating information to the public, theddpet and information are not
adequate. The guidance for state organisationqhemnight to justice was poor; the
mechanism to implement compensations for enviromnrmdamages is not effective.
The role of social organisations to support puadicess to justice is not sufficient.

To overcome the above mentioned weaknesses, starigations have to pay special
attention to improve the public capacity in acdessmformation and justice; mobilise
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systematically, strongly and largely the involvemenh different groups of people,
especially the poor, women, people in remote aipathe process of handling
environmental issues.

The government should have adequate budget to budthe environment
information system and support public participatiorprotect the environment. The
government should also have policies to supportfaaiitate public media agencies
and civil society organisations efficiently so thhey could play well the bridging
role between governmental bodies and the publkminronmental protection.

With the above conclusions, we recommend the faligvactions:

Lack of awareness regarding public participation

There is little scope in relation to public pagpaiion in environmental issues in

Bangladesh. There are many statutory laws andwy-aevailing in Bangladesh, but

due to various barriers, most of the laws remammadmt. Public participation has not

been encouraged by environmental law and policyckLaf awareness, lack of

effective legislation, sectoral laws, finance aadaurces, and institutional constraints
are the main reasons for this. Reforms should b#en@ increase the opportunity of
public participation in environmental matters inngtdesh.

Increase public awareness with respect to environméal matters

To enhance public awareness in environmental nsastied to enable people to act as
the protector of the environment, it is essentiaimiprove the standards of living of
the people who live below the poverty line in Baagsh.

Promotion of constructive literary programs
To develop the consciousness on environmentals;igiainstructive literary programs
should be promoted.

Adoption of time worthy legislation

For proper environmental management, an effecégeslation should be adopted. In
addition, all sectoral laws should be effectivetyadgamated into an environmental
code.

A right to environment as a fundamental constitution right
A "Right to Environment" should be incorporated asfundamental right in
Bangladesh Constitution.

Provision of adequate legal aid
A provision to provide adequate legal aid shouldnbeduced for suitable and needy
applicants to conduct their proceedings.

Informal hearing
More informal and less intimidating hearings inat&n to public enquiries should be
introduced in Bangladesh.

Opinion on certain development applications

There is a need for a specific provision that eeslpleople in the neighbourhood to
voice their opinions on certain development prgect

70



Environmental Governance in Asia:
Independence Assessments of National Implementatiarf Rio Declaration’s Principle 10

Institutionalized EIA process

The EIA process in Bangladesh needs to be ingtitatised. In doing so, public
understanding and appreciation of the environmesgales, trained capacity, and a
strong administrative mechanism are necessary.

Open procedural legal enactment

Environmental law and policy should be made throogén procedures and be
enforceable by citizens through open access todbHd.
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Background

India is a signatory toPrinciple 10 and has initiated steps to translate these
commitments into practice. This includes the stairtthe Environment Impact
Assessment (EIA) process through the EIA Notifmatof 1994; the introduction of
Public Hearing’s of select projects requiring Elddasetting up of grievance redressal
mechanisms in the form of the National Environm@&ppellate Authority (NEAA) as
well as the National Environment Tribunal (NET). €Be legal developments are
landmark steps both recognising the need to engargcipatory democracy and
ensuring compliance with Principle 10.

Thus, to a significant extent, the legal infrastiue for ‘access rights’ has been
established in this country. However, certain digpa&xists in terms of development:
while access to information (A2has made the most remarkable progress (in view of
the enactment of the Right to Information Act, 2))G&e other ‘access rights’ have
unfortunately not gained much ground. Tblic participation(PP) component is
woefully lacking in most of the recent enactmemrtscess to JusticfA2J) is being
greatly restricted, partly on account of legal gudicy development which favours
speedier investment decisions in core sectorsfiEstiucture, mining and other mega
projects, and partly, on account of the Courtslugiag the Supreme Court and the
High Courts exercising greater judicial restraifisis disturbing trend is reflective of
the global scenarfo

In India, the National assessment is currentlyrmgpess. The present report is based
on the assessment done in the states of Himacadésh and Uttarakhand. Although
both states account for only a small percentagbetotal land area, the findings are
relevant for the country as a whole. The Assessmeastcalled the ‘TAI Himalayan
Assessment’. TAI Himalayan Assessment started ity @808 with the formation of

a TAIl Himalayan Coalition as part of the larger Titia coalition to facilitate the
study and follow-up to its recommendations. Terugsocomprising essentially civil
society organisations and one Village Panchayatallself-governing institution)
became the core group engaging in research arettioh of information.

Since the case studies are the heart of the assesdhe central idea is selection of
cases, which would be representative of the sdnat the two states and reflective of
the national situation.

Eighteen case studies representing different contexts tectwkhe indicators are
applied were selected according to the TAI guidairDifferent case types specified
were considered: eight cases as required wereestulider A2l while six cases were
studied under PP, and the remaining four under A2J.

Cases Studies for the TAI Assessment in Himachal 8desh and Uttarakhand

Category | Case Type | Case Name
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°2)
>

Access to Facility Level Information Baddi-Barotiwala Pharmaceutical an
Information Chemical Industry hub, Himachal
Pradesh.
Facility Level Information Kashipur Industrial Estate, Uttarakha
State of Environment reportgs  State of Environni®eport, Himacha
Pradesh
State of Environment reports  State of Environniegport,
Uttarakhand
Information from regular Dehradun Urban Water quality
Monitoring Analysis, Uttarakhand
Information from regular Darlaghat-Barmana Cement Plant,
Monitoring Himachal Pradesh
Information in an emergency Chamoli Earthquakenétdble
Villages, Uttarakhand
Information in an emergency Dhauliganga Tunnelkage,
Uttarakhand
Public Policy-making Hydro Power Policy, Himachal Prade
Participation
Policy Making The Schedule Tribes and Other Fore$

Dwellers (Recognition of Forest Right
Act, 2006

N

Project level decision

Askot Multimedia Mining, Uttarakhan

=

Project level decision

Himalayan Ski Village, Himachal
Pradesh

Project Level Decision

Kataldi Limestone Mining

Regulatory Decision

Bhagirathi River Valley Devahoent
Authority, Uttarakhand.

Access to
Justice

Access to Information

Palamaneri Hydroelectric Project,
Uttarakhand

Public Participation

Rima Soapstone Mining,

Environmental Harm

Road though Corbett Tiger neser

Non-Compliance

Resettlement of Pong Dam.
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Legal Framework

General Situations

The enactment of thRight to Information Act, 2005 was an important legislation in
ensuring that official information is available asmatter of right and not based on
official discretion. Prior to enactment of this lawhe Courts and specially the
Supreme Court had expanded the scope of Articlefazhe Constitution to include
the Right to Information. The law to a very largetent has taken care of the
information needs of the common citizens and predichformation as a matter of
right to almost all types of environmental inforimat The law also provides for a
fixed time frame for providing information, and pemlures are relatively simple.
There are penalty provisions for Non Compliancal an elaborate system of State
Information Commissions at the apex of Public Infation Officers at the initial
levels have been set up.

Right to Information Act, 2005 is a general lawwiespect to access to information
and does not specifically deal with environmemé&bimation. These are dealt with in
other special laws, rules and notifications. Thusespect to projects which require a
mandatory Environment Impact Assessment to be ddme, provision of the
Environment Impact Assessment Notification, 2006 relevant in this respect.

The framework for public participation in environmal decision-making is provided
in the Environment Impact Assessment Notification, 2006Public Participation is
however limited only to specific categories of gais. Public participation consists of
the following:

e Public Hearing at the project site or in proximitiyorder to elicit the opinion of
the affected persons or those who have a plaustdke in the grant of
environmental clearance.

e Accepting written representation from the affecteeople and people with
plausible stake.

The law provides that the Public Hearing is condddby a Panel comprising the
District Magistrate/ Collector or his/her nomineet ibelow the rank of Additional
District Magistrate and a representative of theteSollution Control Board. The
earlier EIA Notification (1994) provided for repedation from Panchayats and
senior citizens of the area in the Public heariagd®. This provision no longer exists
in the new EIA Notification of 2006. The Panel hhss been reduced to a purely
official platform.

Findings
Some of the other major deficiencies noticed inltheare:

e The assessment reveals that legal enactmentsesiect to the environment have
largely restricted access to justice. This is @mgtto not only the constitutional
provisions but also various landmark Supreme Coulihgs onlocus standi
Avenues for justice are few and far away and intnstances are either non
functional (National Environment Tribunal) or digActional (National
Environment Appellate Authority and Bhagirathi Riv&alley Development
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Authority). Clearly, the intention of Parliameut ¢onstitute these authorities has
been defeated largely due to administrative antligadlapathy.

e Only a limited number of Projects and activitieguiee Public Participation.

e The law provides for only ‘environmental’ public dreng. However, there are
many social issues linked to environmental issued s1s grazing rights, impacts
on traditional livelihoods, potential economic bktseto the community and
cultural impacts of the project. The environmeftablic hearing does not provide
for a platform for such concerns.

e Information sharing with respect to projects whrelguires Environment Impact
Assessment, although legally mandated, sufferermg of both utility (since only
limited sharing of information takes place) anddifimited time to examine the
document). The problem is further compounded wegpect to projects which do
not require EIA. In those instances, RTI applicatis the only route. However,
significant information with respect to these potgeis either classified as
‘Commercial” or ‘Trade Secrets”.

Strengths and Challenges

The existence of laws and rules with respect tesscights provides the essential
base for environmental democracy. However, thetgséahallenge is how to turn

these from being mere letters in the law into pecactLegal provisions specially

with respect to public participation is not cleadgfined whereas with respect to
access to justice, the failure to make the griegamdress forum functional has
been responsible for the collapse of the grievaedeess system in the country.

Access to Information

Environmental Information itself can take a varietly forms such as EIA reports
Compliance Reports, Emergency Information systemateSof the Environment
Reports and information on regular monitoring orviemmental quality. As
mentioned above, the Right to Information Act, 2@@6vides the legal framework
for access to Information. However, other laws ands also provide for access to
information such as the EIA Notification.

Research findings
The TAI assessment reveals the following:

1. Proactive disclosure of information, although requied under the law, is
generally absent: Despite the Right to Information (RTI) Act, infoation
sharing is generally reactive in nature and more @y in response to an
application filed under the Act. With respect toe ttEnvironment Impact
Assessment reports, only the ‘draft’ version isesstble to the public and not the
‘final’ version on which decisions are made. Despain overall ‘transparency’
regime ushered under the RTI Act (2005), the new Hlotification (2006)
greatly limits access to information on a rangerajects.

2. There is no specific provision for sharing emergencand disaster related

information: Given the vulnerability of the Himalayan statesfi@sh floods,
earthquakes, landslides and forest fires, no dpeefforts seem to have been
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taken to ensure that disaster related informatoavailable well in advance. No
lessons seem to have been learnt from previoustdrsa and all investment on
disaster management research and systems seernes datdide the realm of
information sharing.

3. The findings from the "State of the Environment’ rgorts are rarely
disseminated The State of the Environment reports, presendiat on the air,
water, and land quality of every State and theomais undertaken under a
program of the Ministry of Environment and Foredts. legal mandate exists for
regularly publishing a State of the Environment &épnd almost no effort is put
in to disseminate such information to the Indiatizenry. As such these have
remained a purely academic exercise.

4. Information dissemination with respect to industrid facilities (including air
and water quality data) is almost absent:Although facility level information
and basic information on air and water quality ianehatory and collected, no
effort is made to disseminate the same in a pra@aatianner.

Strengths and Challenges

The existence of a uniform National legislation time form of the Right to
Information Act is the bedrock on which the wholdifiee of access rights rests.
However, the law is still cumbersome and diffidwltcomprehend for the majority of
people. Unless this is overcome, the positive ingpatthe RTO regime are likely to
be highly limited.

Recommendations

1. Greater emphasis must be placed on proactive dis@doof information as
opposed to information on specific request. Infararasought under RTI Act
should be an exception, and proactive disclosuvaldibe the norm.

2. The State should develop a clearing-house mechaaisstate, district, and sub
divisional levels for collection, analysis and dissnation of environmental
information.

3. The Final Environment Impact Assessment Reporfpg®®ed to the draft EIA in
simple, understandable language should be availatitee public. An amendment
in the EIA Notification, 2006 to this effect is esial.

4. A legally binding mandate is necessary for pubhghind disseminating “State of
the Environment Report” — at least once every tlysses.

5. Emergency and disaster related information mustreated as a special and
priority category of information to be easily acsibte to all concerned persons,
especially in the context of the unique geograptuoaditions of the Himalayas.

Participation in Decision-Making

General Situations

Public Participation within the environmental démis making framework is largely

done within the Environment Impact Assessment mac&his takes the form of a
“public consultation” as Public Hearing. In additjojudicial and quasi-judicial

forums provide an opportunity for the public tolughce outcomes of the decision
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making process. Broadly, the legal mechanism faueng participation is either
lacking in most situations or has limited impacttba decision making process.

Research Findings
In these two states, the findings around publitigpation are:

1. Public Participation is limited to a few projects aad activities. The
assessment clearly reveals that most projects atidtias do not require
mandatory public consultations. The most disturbasgect is that the new
EIA Notification of 2006 has been regressive oms tount and has done away
with public consultation with respect to a rangguadjects that required either
an EIA or a public hearing under the 1994 Notiflmat Even the National
Environment Policy, 2006 makes no mention of pulparticipation in
environmental decision making; rather, it is guidgdan ‘investor friendly’
approach instead of a pro-people and pro-envirohem@phasis.

2. Even where a mandatory public consultation processxists, it is regarded
as a mere formality. The outcome of a public hearing rarely, if ever,
influences the decision making process. There iig hle evidence to show
that the proceedings of a public hearing are takém consideration while
taking a project level decision. In fact, genuinblgc participation rarely ever
takes place principally due to the fact that vemyited lead time (advance
notice) is provided and the information that is madailable is either very
sketchy or complicated. The most discerning partthat while project
proponents get to participate at different stagebhe decision making process
(scoping, appraisal, public consultation), pubtiealvement is limited only to
the public hearing stage and only for the localligub

3. Policy formulation, including enactment of new lawsdoes not involve any
element of public participation. The dominant thought is that, consultation
with elected politicians (as people’s represengsfjvas well as government
officials (as servants of the public) will suffic&hus, the existing legal
framework provides no mechanism for involving thebic in policy
formulation. This was, in fact, amply evident iretbase of formulating the
Hydro power policy of the two States. Also with pest to the enactment of
the law, though some efforts have been made todwidultations, these were
very unsystematic.

Strengths and Challenges

The existence of mandatory public hearing process fange of projects (though not
all) is a positive aspect. However, public parttipn is limited to projects and does
not include plans and policy. Further complicatianse in view of the fact that the
views expressed during the process of public hgarare rarely given importance in
the decision making process.

Recommendations

1. Public participation should be mandatory for a mlalyer range of projects that
have environmental implications including plandigoand legislations.

2. Public participation should be ensured during ttages of project planning and
designed to be effective at all levels.
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3. Greater weight to public hearings should be pralidd the stage of EIA
appraisal and final decision-making.

4. Adequate lead time (advance notice) must be providepublic hearings. Given
the poor communication network, in the hilly aréashould be a minimum of
two months as compared to the current one-montkbenot

Access to Justice

General Situations

If environmental decision makers are to be heldactable, people need access to
procedures and institutions that provide redressramedy when the government’s
decisions are incorrect or unlawful. The liberdakmpretations of the Supreme Court,
so far as the issue of "standing’ is concernede lyggatly facilitated access to justice.
The High Court and the Supreme Court are the maeenues of justice.
Environmental courts in the form of National Envinoent Appellate Authority exist
but they are mostly weak.

Research Findings
The findings of the assessments reflect on exigtidgial and institutional lacunae in
this respect:

1. There is a significant and an ever-widening gap beteen law and practice.
There is legal recognition of the need to havevgmee redress mechanisms other
than formal courts. It was for this reason that Nagional Environment Tribunal
(NET) and the National Environment Appellate Auibhor (NEAA) were
constituted. However, in reality, while NET is ytet come into effect (14 years
after the law was enacted by Parliament), the NE&Atinues to be a ‘limping
authority’ with crucial vacancies at top levels amdnanner of functioning that
rarely inspires independence or impartiality.

2. Cost, distance and time act as significant barrietsThe grievance redress
mechanisms/ institutions are mostly located indagital of the country or in the
State capital. Access to both locations is geneuifficult as well as expensive
for most people. Statutory bars on local Civil Geu Section 22 of the
Environment Protection Act, 1986) to entertain emwinent related issues greatly
hinder access to justice especially where the ook marginal sections of the
population are concerned.

3. Technical considerations tend to limit access to giice. The assessment reveals
that technical considerations, such as kbaus standiof the person filing a
petition/ appeal and unrealistic timeframes withinich appeals can be filed, act
as significant barriers to access to justice (BLEAA). Absence of norms for
appointment of members to the authority affectsoiinaity of decisions and raises
the question of integrity. On the other hand, whieseies concerning standing
have been liberal and procedural considerations baen kept to a minimum, e.g.
the Central Empowered Committee (CEC) of the Supr@wourt, access to justice
has been comparatively easier.
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Strengths and Challenges

The liberal rules ofocus standihave greatly helped access to justice so far as
disadvantaged sections of the populations are coedeThe Supreme Court and
the High Courts have delivered landmark judgememtsaccess rights. Direct
costs in the form of court fees are low. Howeviee, ¢xperience with tribunals has
not been positive: they lack autonomy, are fillgdwith retired bureaucrats and
the Ministry of Environment and Forests have naivah any interest in making
them an effective avenue for redressing grievances

Recommendations

» Grievance redressal mechanism especially the NatioBnvironment
Appellate Authority should be overhauled with thppaintment of technically
qualified persons with appropriate code of condunct ethics.

» National Environment Tribunal should be made openal at the national and
regional levels in accordance with the National iEonment Tribunal Act.

» Procedures for filing of appeals/ petitions befgudicial and quasi-judicial
authorities dealing with environmental issues stidnd simplified.

= District Courts should be allowed to hear environtak suits by amending
section 22 of the Environment (Protection) Act, A4BPA), which bars civil
courts from entertaining matters concerning the EPA

Capacity Building

General Situations
Capacity building consists of mechanisms, effods,conditions which enhance
effective and meaningful public participation incggons affecting the environment.

Research Findings

1. Legal mandate for capacity building is evident onlyin a few legislations.
Although there is mention of the need for capabititding in the RTI Act, 2005,
it finds limited mention in environmental legislais. Thus, there is no mention of
capacity building in the EIA laws or in any of tRerest and Wildlife laws of the
country.

2. Capacity building (even if it exists) is only for dficials and not for the public.
Effective implementation of a law is critically daplent on both the public and
the government officials being aware of the laws #pplication and its
interpretation in terms of both form and substandénile there are positive
indicators with respect to capacity building of gavment officials on access to
information (principally on the application of theTI Act, 2005), capacity
building for the public is non-existent and is daporadically by civil society
organisations.

3. Capacity building is limited only to access to infomation and does not extend
to other access rightsPublic officials including members of the judigiaas well
as quasi judicial authorities dealing with the eomment remain woefully ill-
equipped to facilitate access to justice or invdive public in decision making
processes. The public is largely alienated from eagacity building exercise
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around environmental access rights unless spdbffifecused by a particular
civil society organisation.

Strengths and Challenges
The greatest challenge will be to ensure that #ygacity building takes place in a
systematic time-bound manner targeting both thié dciety and the officials.

Recommendations

1. A legal mandate must be created for building capmesciof both the public and
government officials in the framework of environrtenlaw. The government
should put a greater focus on educating the pwilieer directly or through civil
society groups.

2. Capacity building of members of judicial and qu@slicial forums dealing in
environmental issues especially of the NEAA anceptklated authorities must be
a continuing task. This effort should crucially éiscon neglected aspects such as
disaster related information and problems of therpand marginalised in
accessing justice.

Conclusions and Recommendations

The TAI Assessment of the Himalayan States of dkfaand and Himachal Pradesh
is largely reflective of the scenario in India. s due to two principal reasons:

e The laws and rules are generally central/ fedenakland therefore have a largely
uniform application throughout the country.
e The administrative and political system and insibios are the same.

However, the crucial distinction arises in view geographical factors. The
Himalayan states have poor communication facilitiesd this creates obstacles
towards accessing the access rights - be it actmspistice, information or

participation.

TAIl assessment reveals that the states have a digance to cover. Achieving
environmental democracy is no easy task. It requiimst of all identification and
understanding of the problem and the shortcomingbe existing system: this could
range from absence of law and policy, to gaps iistexg laws , to financial and
cultural barriers to access rights. Enactment ofslaand policies as well as
appointment of authorities by itself is not a swnt As the assessment reveals: it is
easier to set up authorities and committees, bigt & herculean task to ensure that
they actually function in a manner that is notyowbjective-driven but also
participatory and justice-oriented.

The assessment reveals that legal enactments @gfiect to the environment have
largely restricted access to justice. This is amtrto not only the constitutional
provisions but also various landmark Supreme Catlirigs onlocus standiAvenues
for justice are few, far away and in most instaneiser non functional (National
Environment Tribunal) or dis-functional (Nationahronment Appellate Authority).
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Clearly, the intention of Parliament to constittitese authorities has been defeated
largely due to administrative and political apathy.

The Environment Impact Assessment process as stseid plagued with too many
loopholes and serves no effective purpose for tleeted community or to protect the
environment. Simple amendments by itself will naffise and a fundamental shift in
the mindset of the decision makers from an “inveftiendly” to an “environment
and people friendly” approach is needed. Thisuim tnecessitates an appropriate
capacity building of officials and decision makexsd to inculcate a ‘culture of
openness’. As the TAI assessment reveals, theagely absent: partly due to lack of
legal mandates and partly due to lack of prioritisa of government plans and
programs.

The enactment of the Right to Information is artdris step. However, unless there
are proactive measures to educate the people ondchagcess information, it is bound
to carry no meaning for a vast majority. As theeasment clearly shows, there is
neither a legal mandate nor any effort on the pathe government to acquaint the
people with making use of Right to Information Acthere is a greater need to make
it more relevant for information related to the eomment as well as emergency
situations.
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Background

The fulfilment of rights to access is essentialemvironmental management. The
society that has adequate information will be nedrke to assess their environmental
condition and at the end, they will be able to makéer, more informed choices.
Ensuring people’s rights to participate will giveein space to express their opinions,
review public policy and shape policies that affealt people’s lives. If their rights to
access information and be involved as well as teeha healthy environment are
violated, providing the rights to justice can comgete the loss or act as recovery.

In Indonesia, the rights to access are alreadedtat many regulations from the
constitution, laws, central government regulati@msl the regulations of regional
government. However, the regulations tend to bderatgeneral and do not
specifically regulate how to access information,how to participate in decision-
making processes.

The access rights are enshrined in different aspdhe Constitution. The right to a
healthy environment is ensured in the 1945 Congtitu Article 28 H. Meanwhile,
the rights to have information and to give opinasa form of participation is clearly
regulated in Article 28 F and 28 C (3), while thght to justice is also stated in
Article 28C (2).

Law No 23 of 1997 on Environmental Management {tte® amended by Law No. 32
of 2009 on Environmental Protection and Managemehich was passed almost two
years after the assessment had been taken, hagudsanteed people’s rights to
access information, to participate in environmeptalicy, planning and management
and, to justice. This law brings together the sgtat information in Article 5 (2) with
the right of every person to a healthy and goodrenmnent in Article 5 (1) and the
right of every person to participate in the decismaking process in Article 6 (1).
Meanwhile, the right to justice is regulated in thection on environment dispute
resolution both in and outside the court and thghts of non-governmental
organisations to take legal action. Some sectegitlation such as Law on Forestry
and Law on Area Management also guarantee thesssadghts.

These legal assurances, unfortunately, are notgbifowed sufficiently to fulfil
people’s access rights. The state, for example,nloas/et established a system to
provide sufficient information that would make @ster to access information. The
information furnished by the state is often madbliguoo late. On the other side, the
general public does not understand their rightscofdingly, whenever there is a
violation to their rights, they tend to remain stl@and do not take action.

To judge how far the three Access Principles hagenbapplied in environmental
management and natural resource in Indonesia, &silmm Center For Environmental
Law (ICEL) in partnership with the Ministry of Emenment conducted an evaluation
of the government in managing the environment atdral resources in April 2007-
January 2008. This evaluation follows up on an wat@dn conducted in 2001. In
doing the research, the team used the three asu#ieators (version 2.0) that have
been developed by The Access Initiative (TAI). Tdaal of this research was to
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identify the gap between the factual conditions #relideal conditions in fulfilling
the three access.

The assessment team consisted of ICEL team, aceslend NGOs activists from
five provinces in which case studies were condu(ted cases from each area).

To guide the research and analysis, a steering db@enwas formed, comprising
government representatives (Deputy V State MinistiyEnvironment), academics
(Universitas Indonesia dan Universitas Andalas)n-governmental organisation
activists (ICEL, Walhi and Telapak) and also jolista (Kompas and Independent
Journalist Alliance).

This assessment provides a greater depth of asalysihe first assessment in 2001,
each access category was represented with onlycas® example. In this second
assessment, each access category is representefiveiitases/ examples taken from
each research site. Those areas are Riau ProwlMes{ Kalimantan, East Java,
Central Sulawesi, and North Sulawesi. Those fiveewehosen with the following
criteria:

1. The cases represent environmental cases that haga ghroughout Indonesia.
For example, cases related to mining exploitafiorgst fire, and industrial damage.

2. The cases reflect environmental management colcepti Indonesia using
Bio-region approaches. This region consists of SaraaJava, Kalimantan, Sulawesi,
Maluku and Papua (Suma-Papua).

3. Selection of cases take into account geographicgthrite from central
decision maker.

The cases studies under this assessment are sisadibeiow:

Case Type

| Location

Case Study

Case Study Information Access

Information
concerning
environmental
emergencies

Riau Forest and land burning, 2006-2007
West Kalimantan Forest and land burning, 2005
East Java Lapindo Brantas Mud, 2006

Central Sulawesi

Flood in Morowali, 2007

North Sulawesi

Buyat Gulf polution, 2004

Information
concerning air quality
monitoring(air-quality
monitoring system)

Riau

Routine monitoring of air quality at Pekanbar

West Kalimantan

Routine monitoring of air quality caused by forg
and land burning.

East Java

Routine monitoring of air quality at ®arz

Central Sulawesi

Routine monitoring of air quafity mining at
Palu

North Sulawesi

Routine monitoring of air qualitydhgh
emission test for machine-equipped vehicles at
Manado.

Information concerne
water quality
monitoring(water-
quality monitoring
system)

Riau

Routine monitoring of water quality at Siaker,
Pekanbaru.

West Kalimantan

Routine monitoring of water quadit Kapuas
river

East Java

Routine monitoring of water quality att®aya
river

Central Sulawesi

Routine monitoring of drinking water quality by
Regional Drinking Water of Palu

North Sulawesi

Routine monitoring of water qualtyTondano
river, manado
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Information regarding

industrial facilities

Riau PT. Riau Andalan Pulp Paper
West Kalimantan The activities of PT Eka Tambang
East Java The activities of PT. Surabaya IndudEstate

Rungkut (PT.SIER)

Central Sulawesi

Mining C Project at Donggala

North Sulawesi

The activities of PT. Newmont Minsh&aya
(PT.NMR)

Information

Riau

The status of environment area of Pekanbaru

concerning state of the
environment reporting

» West Kalimantan

The status of environment area e$twW
Kalimantan Province

East Java

Environmental Management Data Base of Ea
Java 2006

Central Sulawesi

Audit controlling and environmémnégovery
Report of Palu

North Sulawesi

The status of environment are&lofth Sulawesi

Case Study Participation Access

Participation in policy
making

Riau

Drafting of Medium-term Development Plan of
Pekanbaru

West Kalimantan

Drafting Regional Government of West
Kalimantan No. 4 of 2007 on the distribution
control and the use of mercury and similar
substances

East Java

Drafting of Medium-term Development RIfin
East Java Province

Central Sulawesi

Drafting Regional Regulation olfuRé0.5 of
2006 on Transparent and participative governm

ent

North Sulawesi

Drafting Regional Regulation No.a3&003 on
Management of ocean and coastal area with
society based at North Sulawesi

Participation
concerning application
of regulations and
technical regulatory
decision

Riau

Revision of Area Management Plan and area ¢
Riau Province

West Kalimantan

Drafting Regional Regulation of West Kalimant
No. 4 of 2007 on the distribution and the use of
mercury substance and its alike

AN

East Java

Drafting Regional Regulation of Surabhyd.6
of 2003 on management of ground water

Central Sulawesi

Drafting Regent Regulation of Tdjm-una No.
503/0186/2005 on Guidelines of Colleting Woo
Forest Result

joN

North Sulawesi

Drafting of Letter of Governor No&hlawesi no
660/990/SEKR on 2 Februari 2006 on the
response of environmental impact anticipation

PT. Meares Soputan Mining (PT. MSM) dan PT.

Tambang Tondano Nusajaya (PT.TTN)

Project-level
participation

Riau

Environmental impact anticipation making for
Legal use of wood for forest plants PT. Riau
Andalan Pulp and Paper (PT. RAPP) at Kuala
Kampar and Padang island, Riau province

West Kalimantan

Environmental Proper Permit PT. Duta Pertiwi
Nusantara

East Java

Exploration permit PT. Lapindo Brantas

Central Sulawesi

Establishment of Mega Project PISidewana

North Sulawesi

Drafting of AMDAL of PT Hamparan Ra8esi

Case Studies of Justic

e Access

Claim on rejection of
rights to information

Riau

West Kalimantan

East Java

Central Sulawesi

No case available
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North Sulawesi

Claim on participation
rejection

Riau

West Kalimantan

East Java

Central Sulawesi

North Sulawesi

No case available

Claim for
environmental
damages

Riau

class action of forest and land burning, 2005

West Kalimantan

Ornop claim for no permit gold mining, 2004-
2005

East Java

Lapindo Brantas Mud, 2006

Central Sulawesi

Dwelling development at reserred dinombala
mountain, 2004

North Sulawesi

Buyat Gulf pollution, 2004

Claim on non-
compliance

Riau

N/A

West Kalimantan

Ornop claim for fog caused by forest and land
burning , 2006

East Java

Surabaya river pollution 1995-2005

Central Sulawesi

N/A

North Sulawesi

PT. Newmont Minahasa Raya

1. Legal Framework

General situation

In general, Indonesia’s legal framework, includihg constitution, legislation, central
and regional government regulations, has alreathbkshed access rights. The Law
on Environmental Management, for instance, alregdgrantees people’s rights to
access. Aside from that, sectoral regulations ootede with environmental
management such as the Forestry Law, Area ManageandnWater Resources Law
also regulate access rights to access. Howevey, ateeinsufficiently clear. On the
other hand, there is also legislation that effetyivblocks people’s rights to access,
such as the Law on Oil and Geothermal that stipsl#tat all related information is
closed to the public.

Research findings

The 3 Access Principle is guaranteed under Indanesw. All of the legal
instruments studied, including general environmdata, sectoral environmental law
and local environmental law, acknowledge rightenformation, to participate and to
justice. However, the legislations are insufficigntclear and explicit. By
“insufficiently clear”, we mean that the legal gaarees are not explained in detail.
For example, what information may be accessed éyptiblic and what may be kept
confidential, the mechanisms through which infoioratmay be obtained and
participation realised, who is required to divuligéormation and deal with public
complaints, are not clearly defined and addresséeanwhile, by “insufficiently
explicit”, we refer to a lack of enforcement mecisams against violations of the
rights enshrined in the three Access Principlesthd rights to information, to
participate and to justice are acknowledged byStae, then specific legislations or
regulations are required in order to ensure thasdhrights can be enforced,
particularly when the rights are violated by that&t In addition, an oversight and
punishment system is required so as to deter #ite 8bm violating these rights.

A. Legislation governing access to information:

The prevailing legislation fails to specifically carexpressly regulate the State’s
obligations to provide a) a full and comprehensivdormation system; Db)
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mechanisms or procedures for obtaining informat@ran oversight and punishment
system for violators of these rights; d) time lignfor the furnishing of responses or
dissemination of information; e) rules governin§adl secrets and restricting access
to information; and f) capacity-building for publiodies at both the central and local
levels, and for community organizations/instituson

B. Legislation on access to participate:

The prevailing legislation fails to specifically carexpressly regulate the State’s
obligations to provide a) a system through whicttip@ation may be effected at each
stage of the decision-making process; b) an infdonasystem to support public
participation; c) time limits for the notificatiomf the public with regard to

opportunities to participate; d) mechanisms anagulares for participation, except in
the case of the legislative process and the preparaf environmental impact

analysis; e) an oversight and punishment systenthimse who violate or deny the
public’s rights to participate; and f) capacity lding for public bodies at both the
central and local levels, and for community orgati@s/institutions.

C. Legislation governing the rights to access juste:

The prevailing legislation fails to specifically garexpressly regulate the State’s
obligations to provide a) capacity-building for piakbodies at both the central and
local levels, and for community organisations/igtons; b) time limits for the
resolution of disputes and adjudication of coursesa However, the legislation
governing access to justice for people affectegddiution or environmental damage
is clearer and more explicit than that governing tbmedies available to those who
are denied access to information.

The lack of clarity in these areas of legislatioeams that there are no guidelines on
how access rights can be upheld and enforced.

2. Access to Information

General situation

During the period in which the assessment waserhout (before 2008) there was no
specific legislation governing access to informatio Indonesia. However, during the
period of assessment, the Law on Transparency ldfdPaformation No. 14 of 2008
was promulgated on April 2008Several regions have also established Regional
Regulations on Public Transparency, including twoaf the five case study regions.

Nevertheless, the Law on Environmental Managemeditsaveral other sectoral laws
do regulate access to information. In summaryait be said that the available legal
guarantees are not yet sufficient to ensure thetsigf access to information. The
government’s efforts to improve public access ttorimation is also still weak,
proven by absence of internal regulations on proeedf information distribution in

® Law on Transparency of Public Information that \uast passed by the Government
contains several weak points, such as: 1) it doesagulate the period of limitation

to obtain or provide information, 2) providing ciimal sanction to information user, 3)
complicated dispute resolution procedure, 4) jgdssible for public officer to deny
request for information with the reason that sudhrimation is not documented yet.
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public institutions, and minimum fulfilment of fdities to guarantee the public’s right
to information.

Research Findings

The highest level of access to information was gahye found in the case of
information on environmental status (national aondal), while the lowest level
concerned with information on corporate compliaand environmental performance.
The level of access to information on environmestatus is already rather high as
shown by 1) the setting of time limits for respanse requests for information on
environmental status; 2) existence of a range cesx channels; 3) provision of
capacity building for public bodies through allaoat of special staff to handle
requests for information, the drawing up of perfante guidelines, and the allocation
of special funding; 4) public capacity-building digh provision of manuals and
guidelines to assist members of the public in asngsand understanding information.

In contrast, there are still many weaknesses afilgchccess to information on
corporate compliance and environmental performamuauding 1) no integrated
information management system; 2) no system ofsigler and punishment for those
who violate their obligations to provide informatio3) deficiencies in dispensing
justice and lack of equal access to justice, inolgidabsence of systematic and
comprehensive efforts to reach out to all stakedrslcand marginalised groups; 4)
absence of deadlines for collection and dissentnatf information; 5) lack of
uniform access channels; 6) lack of special s@affmanage and provide access to
information; and 7) lack of capacity building inettommunity so as to facilitate
people in accessing and using the available infooma- this includes a lack of
guidelines, training and associated aspects.

Government efforts to fulfil rights to access inf@tion in Indonesia still suffer from
various weaknesses. However, government has sttivetbllect and disseminate
environmental information, such as information oatev and air quality, and on
reports submitted by third parties, such as repants the implementation of
Environmental Management Plans (RKLs) and Enviramale Monitoring Plans
(RPLs). The principal weaknesses concern the lack of aegrated information
management system; lack of an adequate oversighpamshment system for those
who violate their obligations to provide informaticthe absence of systematic and
comprehensive efforts to reach out to all staketrsldand marginalised groups; and
weak capacity building in public bodies, particljat the local government level.

Access to information influences the emergenceffoirte to prevent or ameliorate
adverse impacts on health and the environmentn@si influences in this regard
arise when environmental emergencies occur, whidakest ones arise in the case of
corporate compliance and environmental performangghen environmental
emergencies occur, the information available owidied plays a significant role in
allowing preventive or ameliorative action. The itaality of information on
environmental emergencies provides choices regarthe courses of action that
should be taken to protect or restore the envirenipwe to protect public health. This
is also closely related to the roles played byrtteglia and NGOs. The high level of
media coverage of environmental emergencies, amdnformation disseminated by
NGOs has already influenced public opinion and ghbyressure to bear on all sides,
particularly government, to take preventive ancalelitative measures.
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The same level of performance in environmental gereies is not found in the case
of corporate compliance and environmental perfogearmThe lack of information

provided on corporate compliance and environmep&aformance in the private

sector means that there has been limited progregsratecting or restoring the

environment. This situation arises because infdonahat is available on corporate
compliance and environmental performance is fretjyenaccurate with the result

that it misleads the public. This is generallyibatited to conflicts of interest involving

relevant government departments and the compaoreemed.

3. Participation in Decision-Making

General situations

Legal guarantees towards access to participat®negulated in various laws, such as
the Law on Creation of Laws, the Law on EnvironnaéManagement, the Law on
Area Management and the Law on National Constraocttan System. Several
regions have also regulated the people’s rightsddicipate in their Regional
Regulation. However, the available regulations iasaifficiently clear. They do not
lay out comprehensive mechanisms for participataonrd do not define adequately
who is entitled to participate.

The government has put some efforts in strengtigempablic participation. For
example, in the process of decision making and ngakif law in the Long Term
Development Plan, the government provides inforomatelating to the process of
decision making, the period of submitting opini@ml data submission. However,
there are still weaknesses in several areas. Agtinahere is also greater public
awareness regarding participation in decision,ithanly just beginning to emerge.

Research findings

From the practical perspective, public access migy@ate in the decision-making
process is strong despite weaknesses in legistatidowever, access to participate in
decision-making at the project and licensing levelseak.

The assessment scored participation in decision maig the highest.The strengths
of practical access to participate at the policyimg stage are due to the following
factors: a) allowing sufficient time for the pubtiz submit views and considerations;
b) provision of environmental guidelines and masaualstaff of public bodies; and c)
availability of records and recordings documenting progress of decision-making
process. On the other hand, the weaknesses ofcpabtiess to participate at the
project and licensing levels are due to: a) limifgebvision of information on
decision-making process and lack of opportunitasttie public to submit views and
considerations; b) minimal provision of relevanformation to the public on the
choices available and the likely environmental eguences of whatever decision is
made; c) public participation is not required atleatage of the decision-making
process; e) notifications during the decision-mgkprocess are inadequate and
frequently late; f) lack of records and recordimgsthe progress of decision making;
g) weaknesses in the publication of supporting dams in the Official Gazette; h)
lack of capacity-building in public bodies and Ibgavernments with regard to the
procedures for public and community participation.
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Government efforts display several weaknesses Intygles of cases. These
weaknesses mostly concern limited provision of imfation on the decision-making
process and lack of opportunities for the publicttmit views and considerations;
minimal provision of relevant information to thelghe on the choices available and
the likely environmental consequences of whatevecision is made; public
participation is not required at each stage ofdleision-making process; a lack of
efforts to systematically involve marginalised gueulack of notifications and late
notifications during the decision-making processskl of records and recordings on
the decision-making process, for both decisions Have already been taken and
those that are in the process of being taken; wessas regarding the publication of
decisions and supporting documents in the Offi@akette; limited number of staff
assigned to handle public participation; lack ofdglines and training on public
participation for the staff of public bodies; laok guidelines and training on public
participation for local government staff; and lamkencouragement for the public to
participate, in the form of issuance of public gtlides and other efforts. However,
one of the strengths of the government’s effortaliswing adequate time for the
public to submit their views and input, althougistivas found to be the case only at
the policy-making level.

The existence of legal guarantees and the govermsrefiforts to fulfil the rights of
access to participate have had a major influen¢keapolicy-making level, but have
had little influence in decision making at the pajand licensing level®Vith regard
to policy-level decision making, the input provideg the public has had an influence
on the production of more environmentally friendligd pro-public health policies.
However, this is not the case with decision makitthe project and licensing levels,
where the input provided by the public has littéuence on the final decision. This
is due to absence of legal guarantee for publitgyaation at the project level and in
the licensing process.

The media and NGOs generally play a major roleadilitating public access to
participate in the decision-making process at thkcy level, and in the drafting of
ancillary regulations and at the project/licensitgyel. The media provides
information on the decision-making process so that public is informed of its
progress. NGOs are generally involved in the denisnaking process, while
simultaneously encouraging the government to irvdhe public at large.

4. Access to Justice

General situations

In general, it can be said that access to just@e lbeen guaranteed in various
regulations. The rights to a healthy environmenehaeen ensured in the constitution.
The Law on Environmental Management also regulgiesedural rights of the

society that can be seen as progressive, such &s $t@hding, class action, reverse
burden of proof. Even though guarantee of accegsisiice in this Law is rather

progressive, the scope is still broad and sometiomedear, such as: a) capacity
development for public institution both in centi@ well as regional level, and
capacity development for the public; b) time limids the resolution of disputes and
for adjudication of cases. However, the legislatmmvering access to justice for
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people affected by pollution or environmental daenag) clearer and more explicit
than that governing the remedies available to theb® are denied access to
information.

Sectoral regulations also guarantee access tocgusiithough this is not as
comprehensive as the Law on Environmental Managenter example, sectoral
regulations in the Mining Act do not provide legaiarantees for public complaints or
for dispute resolution.

Even though many rules guarantee access to justicpractice the fulfilment of
access to justice is still weak. One of the maimsea is the low integrity and limited
capacity of law enforcement agencies. Based onesearch of Corruption Perception
Index conducted by Indonesian Transparency Intemmatin 2006, the police (55%),
Indonesian National Army (53%) and Court Institati(1%) are perceived as the
most corrupt institutions in Indonesia. The gengmablic is not yet aware of their
rights or how to exercise their rights. This cansken by absence of claims against
the state when access to information and participas denied, even though such
violations are frequent.

Research findings

The public is already aware of their rights to abtamformation and to participate.
However, awareness and capacity of the public ke tagal action against violation
of these rights are wealk none of the research locations was found a icesdving
refusal to divulge information that had been brdumgfore a dispute-resolution forum
(whether the courts, ombudsman commission, or e Adjudicative Forum for the
Resolution of Environmental Disputes (LPJP2SL)).isThtudy found that while
people are well-aware of their rights to accessrimftion, they failed to see denial of
these rights as an abrogation of the rights tosscodormation, and therefore failed to
bring the issue before a dispute-resolution fordnsimilar finding was made in the
case of access to participate, with people failmring denial of these rights before
formal dispute-resolution forums.

The Government’s efforts to encourage access tcgus Indonesia suffer from a
number of weaknesses. These are: limited avatwbdi readily comprehensible
information on procedures for dispute-resolutiomufo and a lack of dispute-
resolution forums that have the power to order cemsption for damages; a lack of
regulations to ensure independence and impartialitglispute-resolution forums;
weak capacity building with regard to access tnmiation, participation and the
environment on the part of dispute-resolution fosutack of capacity-building at the
local government level, such as through provisibguwdelines or training on access
to information and to participate, and on the emwment; frequent failures to present
comprehensive facts and evidence to forums to it@el them to arrive at their
decisions; a lack of outreach to marginalided gsoap the part of dispute-resolution
forums; and a lack of staff specially assigned Ispute-resolution forums to provide
information to the public. Nevertheless, the gowsent has already made strong
efforts in some respects, particularly in the exgo@m oflocus standio include NGOs
and interested third parties that have not direbt#gn prejudiced by the impugned
action.
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The existing legal guarantees and the efforts niadéate by the government are
inadequate to uphold the law or to ensure thaptli#ic sense of justice is satisfied.
This is apparent from the weak enforcement of gdiby dispute-resolution forums, a
lack of commitment on the part of dispute-resolutiorums to preventing or reducing
adverse environmental impacts, and poor performawicehe staff of dispute-
resolution forums in facilitating access to justice

The media and NGOs play an important role in eraging the fulfilment of the
public’s rights to access justice. The media’s inlelves the publicising of cases so
as to capture the public’s attention, while the @i NGOs involves public campaigns
and assisting members of the public in the dispesetution process.

5. Capacity Building

General situations

Capacity of the state and the general public thl fatcess principles and manage the
environment is weak. The state has not put sufficefforts into building such
capacity, either within government institutionsasmong civil society. Nevertheless,
the media and NGOs have contributed in encouragmglic understanding the
importance of access rights and in securing aesafeonment.

Research findings

The existing legislation fails to detail clear reg@ments for the state to develop the
capacity of stakeholders in fulfilment of the Aced&inciples. However, this has not
had an adverse impact on freedom and the perfoenahthe media and NGOs in
upholding the three Access Principles. Even thotlgine are no obligations of the
state to develop capacity of stakeholders, the anadd NGOs are themselves well
aware and active in promoting the access principleEsanwhile, the efforts made by
the government to date to develop capacity at Hothcentral and local levels have
been weak.

Capacity-building efforts among the public have rb@arried out by provision of
training to teachers and students on citizensti@, anvironment, and the rights of
access. This can be seen from the current currithda are used in Indonesia’s
schools. However, these efforts need to be intesgo as to encourage changes in
behaviour and improve people’s awareness aboutrigbis and obligations,.

With regard to capacity-building at both the ceh#iad local government levels, the
most significant weaknesses have been the faituessign specially designated staff
charged with ensuring fulfilment of the three Acc&3inciples, the failure to provide
guidelines and routine training on fulfilment oktprinciples, and a lack of funding.
Meanwhile, among the public at large, the main weakes lie in the failure to
provide guidelines and training on how to ensureeas to information, to
participation and to justice.

From the legal perspective, there are already Ewiasregulations on the statute books
that require public officials to appoint legal ceets for indigent defendants at all
stages of the court process. This has been fusthemgthened by the Advocates’ Law
2003 (No. 18 of 2003), which requires advocatesllimcate a small amount of their
time for pro bonowork. Unfortunately, by the time of completiontbfs study, there
were still no ancillary regulations in place stigiihg how such legal aid is to be
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provided. In practice, most of legal aid incentiaes given to some universities and
government institutions.

6. Recommendations

General Recommendations

The government needs to strengthen the legislatiam fulfilment of the rights to
information, to participation and to justice in the following aspects:

(1) The legislation governing access to informatiamcluding the types of
information that may and may not be accessed byptiic; the mechanisms and
procedures for obtaining information; the partiehoware obligated to provide
information; setting of adequate timeframes withithich information may be
obtained; different channels for accessing inforomatthe mechanisms for resolving
disputes over access to information; capacity lngld

(2) The legislation governing public participatiancluding the mechanisms be
which participation may be effected; the obligatmfithe government to provide the
necessary information to permit effective partitipa the obligation of the
government to provide space for public participatad different stages of the policy
and planning cycles; different means of particpatithe timeframes within which
people may participate; capacity building.

3) The legislation governing access to justice, andess to information and
participation have not been ensured yet due to messes in mechanisms for securing
damages. Next important steps would include allgwirore relaxed rules of evidence,
wider definitions of “legal action” and “public” sas to include all levels of society;
and greater efforts to favour marginalised groups.

The government needs to engage in a process of leggorm so as to bridge the
gap between thede jure legal guarantees provided and thele facto practice on
the ground. In order to do so, the government will need to tlgvean integrated
system, guaranteeing access to information, tacgsate and to justice having regard
to the findings outlined above.

Both the central and local governments need to delp a set of objective and
structured indicators so as to permit the monitorirg of their own performances
as regards the fulfilment of the three Access Prinples. The findings of such
monitoring efforts should then be used to develgirang foundation for the reform
of the existing system and to improve institutiopaiformance.

Public stakeholders, including the media and NGOshave important roles to
play in encouraging and facilitating the fulfilment of the three Access Principles.

In order to allow these roles to be properly figfil, the government needs to engage
in a process of capacity building for both the mednd NGOs, including better
guarantees of press freedom, more relaxed requmtsnfer registration, funding
allocation for provision of legal aid to the poand various other incentives.

Recommendations for key stakeholders

The government needs to:

o Monitor and appraise the performance of its owritugons with regard to
fulfilment of the three Access Principles so asidentify existing constraints and
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encourage adoption of policies that better guagatiteir fulfilment. Such monitoring
and appraisal efforts will also need to involveastetakeholders.

o Encourage a process of legal reform so as to lhagle jureandde facto
situations into line.

o Provide an integrated system to guarantee fulfilm@inthe three Access
Principles and to provide greater access to maigathgroups.

° Develop the capacity of its institutions througlsigament of specially trained
staff, provision of necessary infrastructure andlitees, and allocation of adequate
funding.

o Improve collaboration with the media and NGOs, a#l as other stakeholders
that have the potential to encourage the fulfilmedribhe three Access Principles.

The media needs to:

o Actively and continuously scrutinise the performanaf government with
regard to the fulfilment of the three Access Ppies.
o Increase the attention it pays to environmentalassincluding the making of

decisions that are likely to have an adverse impa¢he environment.

Non-Governmental Organisations need to:

o Monitor the process of legal reform so as to entheiethe gap between tde
factoandde juresituations can be bridged.

o Collaborate with the government and other stakedrsldo as to encourage
fulfilment of the three Access Principles.

o Encourage heightened public demand for access flarmation, public
participation and access to justice.

o Develop their own capacities and the capacity & gublic, particularly

marginalised groups, to secure access to informagablic participation and access
to justice.
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Background

The main purpose of this country report is to esplthe legal framework and

implementation of the laws relating to access sgimt Nepal. The assessment of
access to information, public participation, justand capacity building, has followed
the methodology developed by TAI including an assesnt of the legal framework,

literature review, and fieldwork with interviews tWi representatives of the

government, media and local communities. Intervibasge been carried out with key
actors. The relevant laws, policies, guidelinesnuads, published and unpublished
reports of various agencies, websites and medi&a akso reviewed. The legal and
practical gaps and areas for future efforts hase bken identified.

Nepal is a small country with an area of 147,18dasg kilometres inhabited by 26
million people, with a diversity of ethnicities. &ltountry has been divided politically
in to 5 developmental regions, 14 zones, 75 distris8 municipalities and 3,914
village development committees (VDCSs).

Progress towards meeting access principles, nedusplaced in a broader political
and historical context. Nepal has had a turbulehtigal history during recent years
with a protracted civil war, leading to the estabinent of a Republic and the passing
of an Interim Constitution in 2007. Nepal has aédphe federal republican system
but is still in the stage of state restructuringptigh the Constitutional Assembly,
which will enact the new Constitution for new Nepal

Poverty rates in Nepal are high according to a@asfgndicators, with over 30% of
the population falling below the poverty line. Liidey rates are also low, with only 52
% literacy but with a significant discrepancy betwavomen and men (38% female
and 69% male). Corruption remains a serious probilenmNepal. According to
assessments by Transparency International (T1) INeps ranked 131 (out of 180)
with a score indicating rampant corruption.

In Nepal more than 51.2% population speak otheguages rather than Nepali, but
most of the media uses only the Nepali languageOsl@re active in Nepal (with

approximately 20,000 registered) of which 30% aoekimg in the environmental and

media sectors.

State of Environment report has prioritised théofelng environment problems:
» Agriculture and Soil degradation

Forest and Biodiversity depletion

Air Pollution

Water Pollution

Waste (Solid, Medical, Pesticides, PolychlorinaBgohenyl's (PCBS),

Polychlorinated dibenzodioxins/furans (PCDD/F)

* Noise Pollution

But implementation of the proposed actions aimm@ddress these problems as well
as existing legal responses are extremely weak.
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The assessment study was carried out under thacasspf the Forum for the
Protection of Public Interest (PRO PUBLIC) led bglTNepal coalition members,
including Federation of Community Forestry NepdE(FOFUN), Water and Energy
Users’ Federation-Nepal (WAFED), NGO Forum for BmbWater and Sanitation
(NGFUWS), Environmental Camps for Conservation Aemass (ECCA), LEADER
Nepal, Nepal Water Conservation Foundation (NWCEpcal Initiative for
Biodiversity, Research and Development (Li-BIRDaguti Bikash Manch, PRO
PUBLIC (Central and Regional Office) and Forum Esvironmental Awareness and
Legal Public Concern (FEALPEC). Some individual entp were also involved in the
case study assessments.

Case Studies in TAI for Nepal
The TAI assessment is based on 18 environmentascas summarised in the table
below.

Access to Information (A2l) Sub-Themes

Case names Cases types Identified TAI Coalition Paer

Air Quality Monitoring |Air quality : Information fromMr. Bipul Neupane
System in Kathmandu [regular monitoring

Arsenic Contamination |Drinking water quality: LEADERS Nepal
Nawalparasi District  [Information from regular

monitoring
Flooding due to Risk Information in an Nepal Water Conservation

Embankment in Boardefemergency : Information in ggoundation (NWCF)
Area Emergency

Stone Quarry in Facility-level information  [Federation of Community Forestry
Chapagau Lalitpur Users Nepal (FECOFUN)
district

State of Environment | State of Environment Reporj8ro Public
reports

Pesticide (Obsolete Other: Regular Monitoring agJagriti Bikash Manch

pesticides issues) well as Emergency level

information
West Seti Hydropower |Other: Non Compliance of E|Water & Energy Users' Federation
Project and other legal provision on |Nepal (WAFED)

A2l

extraction from river  |EIA and other legal provisionand Legal Public Concern
on A2l (FEALPEC)

EIA for Tinau Stone Other: Non Compliance of |Forum for Environmental Awarene

SS

Public Participation(PP) Sub-Themes

Agrobiodiverity Polcy of|Policy Local Initiative for Biodiversity,

Nepal Research and Development (Li-
BIRD)

Industrial Pollution Policy -Regulatory Pro Public (Regional Office,

Control and Pollution Biratnagar)
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Control Certificate

Kathmandu Participator
River Monitoring

iPolicy -project level

Environmental Camps for
Conservation Awareness (ECCA)

Water Sector Reform
Process: MPPW

Policy-Project level

NGO Forum for Urban Water anc
Sanitation (NGOFUWS)

in Nepal, with special
reference to GLOF,
CDM, REED and NAPA

Climate Change policieg?olicy-Regulatory

Ms. Rupa Basnet Parsai

Peoples Participation in
Forest Management Pla
of Terai Region in Nepa

Policy- Planning

Federation of Community Forestr
Users Nepal (FECOFUN)

Access to Justice (A2J) Sub-Themes

Solid Waste Dumping
Case in Bagmati River,
Kathmandu.

IAccess to Information

Pro Public

Benefit sharing from
community forestry

Public Participation

Federation of Community Fémgs
Users Nepal (FECOFUN)

Drinking water case

Environmental Harm

Pro Public

Environment Inspector
Recruitment

Non compliance

Pro Public

The Legal Framework

The government of Nepal has endorsed Agenda 21ih@nRio Declaration including
Principle 10, as well as the Plan of Implementatminthe World Submit on
Sustainable Development (WSSD). Nepal is also &y garseveral multilateral and
international environmental agreements that diyemtiindirectly ensure access rights.

The main acts relating to this study are the Inte@ionstitution of 2007, the Right to
Information Act of 2007 and the Environment PratattAct of 1997. The Interim
Constitution addresses all the three Access PilawigAdditional laws in particular
sectors — also have significant bearing on acoessiples, for example:

Leasehold Fo

O O0OO0OO0O0OO0OO0OO0OOo

The Constitution of Nepal 1990
The National Conservation Strategy for Nepal, 1988

Master Plan for the Forestry Sector, 1988 (inclgdevised policy 2002)
Water Resources Strategy 2002

restry Policy 2002

Wetland Policy 2003
Herbs and NTFP Development Policy 2004
Collaborative Forest Management Guideline 2004
IEE Guideline for Forestry Sector 2004
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(@)

Agriculture Perspective Policy 1995-2015 and Newiégture Policy
2004

Biodiversity Strategy of Nepal 2002 and its Impletagion Plan 2006
Industrial Development Policy, 2007

Three Years Interim Plan 2007-2010

National Broadcasting Act, 1993 Section (14) ané tdvertisement
section 10;

Press council Act: 1992 section (13)

National News Agency Act 1963 section 24

Income tax Act 2003, section 10(Qg)

Good Governance Act 2008 section 43

Local Self Governance Act 1999

Corruption control Act 2002, section 60

Curriculum Framework for School Education (Pre-@igl12- in Nepal)
Legal aid Regulation 1998

Environment Protection Regulation 1997

Solid Waste Mobilization and Resource ManagementlA81

O O OO

OO O0OO0O0OO0OO0OO0OOoOOo

Research Findings

a) Legal framework on access to informatidunder the Interim Constitution (Article
27) every citizen has the right to demand or obtaformation on any matter of
individual of public concern. However, there amaitations on this right according to
the types of information that are defined as canftchl by law. The Right to
Information Act, 2007 supports public access taiimfation regarding any matter
including environmental issues that are deemedietonithin the interests of the
general public. This Act also states that it iseguirement for the government to
generate and publicly disseminate information aspbrt to the public on a regular
basis and in an accessible and timely manner. Attiglso provides clear provisions
on claims of confidentiality to define limitationsn access, as well as the legal
requirements to build capacity of government agesn@sub-national agencies and the
public. Soon after assessment work, one of thetifteohgaps of not having Access to
Information regulations has been in place since9200

b) Legal framework on access to participatiofarious laws supporting participation
in environmental matters are in operation. TherimteConstitution stipulates rights of
people to participate, specifically targeting masdised and oppressed people. The
Constitution also outlines the state's responsisli with defined principles and
policy for public participation especially in theector of natural resources
management and development.

c) Legal framework on access to justidée Interim Constitution clearly guarantees
the right to redress and remedy with prescribedquares. Article 32 of the Interim
Constitution guarantees the Right to Constitutiomamedy for violation of
fundamental rights guaranteed by the Constitutidre Interim Constitution further
guarantees the right to remedy by empowering tlecipry, placing extraordinary
jurisdiction with the Supreme Court. Article 107tb&é Constitution provides standing
of every citizen to take the case of violation ohdamental rights. There is also the
legal right to pursue cases in which there is navigion of remedy, or in which
remedy is considered not be effective. In addititthvg Constitution also provides
standing to bring public-interest petitions to Sigreme Court.
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Access to justice is also covered by specific lavsder the Environment Protection
Act (EPA) of 1997 and Environment Protection R(EPR) of 1997, a provision for
compensation is established through compensatiomittee formed at Chief District
Office (CDO) and the chairmanship of CDO. Sectidgifl) of EPA has a provision
for compensation in cases of individuals or orgatins suffering the consequences
of pollution.

Strengths and Challenges

Access principles are addressed in numerous Adsrunbroad legal framework. But
key legislations, such as the Interim Constituttond the Right to Information Act,

have only recently been passed, and are yet tallyeirhplemented. Implementation

of other legislations is also weak. It is implenagimn at which most stakeholders
were critical.

Access to Information

General Situation

The legal framework, as established in the Inte@onstitution 2007, the Right to
Information Act 2007, and the Right to InformatiBegulation 2009 provide strong
support on public access to information, includmgtters relating to environmental
issues. However, there are restrictions on infolonatthat is deemed to be
confidential.

Research Findings
e Emergencies: Government agencies are responsibleréviding official

information that is reliable and accurate. The surfound that the agencies
have not set procedures or system in place to oronihether information
collection has been carried out according to neddgencies producing
particular information cannot be held accountalbléhey fail to generate
required information within a specified time. Altgh there is a legal basis to
ensure the right to information, a commoner may @am about not getting
the information at the time of the need but havevag to put pressure on the
agencies to generate or disseminate the requirémtmation. There is
confusion about responsibilities among concernedegonent agencies, and
differences in performance were observed at Cergral District levels.
Information disseminated through the media aftererg@ncies such as
flooding take place has been found to be satisfgctwowever, information
disseminated through media prior to emergencies been found to be
deficient. Yet the sheer scale of many emergenisiesimply beyond the
capacity of government agencies to manage.

e State of the Environment: Over the last 13 yedws Ministry of Science and
Technology (MOEST) has produced four State of theifenment reports, but
with limited dissemination. The reports are consadeo be based on the best
data available using many different sources. Séwvesatings were held with
relevant government and other environmental expergather data on each of
the specific issues under the report. The repogtgi@nerally accessible to
individuals and organisations that make the regubsimselves, but beyond
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this, there is no mechanism to make the report® wadely accessible. All
the reports except one were published in English.

Regular Monitoring and Reporting: Despite a suppeitegal framework, the
survey found that there are important gaps reggnadigular monitoring
information. The responsible ministry (MOEST) lat¢ke capacity to provide
accessible monitoring information to the publicofarthe review of the case
study of arsenic contamination in drinking watée government lacks
adequate infrastructure and equipment to maintaggalar monitoring
program and to provide appropriate information. ldger, NGOs and INGOs
have helped fill the gap in producing the StatAwsenic Report, State of
Environment and other monitoring activities. Infation is updated regularly
on the MOEST website and published in newspapeositering of air
pollution is generally found to be better than nmamng and reporting of other
types of pollution.

Facility Operating: The legal framework providestiong basis for EIA
procedures, and has provision on pollution corgnal punishment for
releasing pollution in contravention with the pmésed standards and
procedures. However, there are serious gaps itigeaé number of high
profile cases, including illegal stone quarry intes within community
forestry areas, have arisen. But there is no mesimaior regular monitoring
and reporting of pollution in such cases. Furtheemthe Environment
Protection Act restricts entry and inspection a@ilfaes only to those who are
‘authorised’.

Emerging Issues: The assessment also considemrchetion on Obsolete
Pesticide Stockpiles Management (OPSM), and comgeiaf access to
information during the EIA process for the Westi $stdropower and Stone
Extraction projects. The findings from the OPSMegssnent indicate that
people interviewed in the affected area were tptilisatisfied with the
performance of local officials, with informatiornr¢gely coming from civil
society sources. Although provisions of penalte@sion-compliance have
recently being put in place under the Right to infation Act, they are not
fully accepted by line agencies. So far, therenareases of penalties being
imposed regarding OPSM. The law on EIA and rightsmtormation, and in
particular the dissemination of information in reged format and language
was also found to have not been followed in bothhtydropower and stone
extraction case studies. However, penalties hage lmeposed by MOEST in
the case of violations regarding an EIA for a medé factory.

Strengths and Challenges

Significant new legislation has been enacted @igft to Information Act)
but this has not yet been put into practice.

Most information is required to be available, bupractice this can be highly
expensive.

Timeliness of information has been found to be gahegood. But in several
cases (e.g. State of Environment report, monitooingr pollution and
pesticides), this required the assistance of N®Qiata collection and
analysis on a contractual basis.
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Recommendations

e Strengthen decentralised planning of informatiothgang and dissemination

e Greater efforts should be directed towards regulanitoring information —
particularly water quality and arsenic contaminatio

e Strengthen the role of private sector, NGOs argrmattional NGOs in
generating and disseminating information and iracéyp building.

e Target information needs of marginalised peoplertsure that appropriate
information reaches them in accessible forms anthos

Participation in Decision Making

General Situation

Numerous laws and national policies address ppdiicin in decision making in some
way. The Interim Constitution guarantees publictipgration as a responsibility of
the state. However, there are significant problemtt cohesion and consistency
between legislation and sectoral policy. There al® weaknesses in terms of
guidelines and procedures, a lack of clear strategyparticipation, and weak
implementation.

Research Findings

The legal framework is generally supportive of paliplarticipation, though still there
is space for improvement in these legal instrumeitere are some very clear
provisions in law to ensure public participationorh the Constitution to various
sectoral laws such as Local Self Governance ActjrBnment Protection Act, and
Water and Sanitation Act. In addition, the Forest A993 and Forest Regulations
1995 make clear provisions on public participatiorforest management. However,
in most situations, the scope and quality of pulplaticipation has not met the
requirements of these laws. There are no clearegnas on providing information in
accessible language and formats, or on covering,cegch as travel, to allow people
to participate. For example, in the case of theoBgrdiversity Policy formulation
process, the process of inviting stakeholders wasd to be wanting, with agendas
not shared in advance and some invitations onlggoegceived two hours before the
meeting. But there are also examples in which publput has changed final
decisions of the government. For example, in thee aaf the water sector reform
processes, strong advocacy from civil society was 8 prevent privatisation of the
water supply service for the Kathmandu Valley.

Participation in the EIA process has also been doto be weak. For example,
obtaining EIA documents can be excessively expensias in the case of the West
Seti Hydropower project where the price of $625 veapiested in order to receive the
EIA report. Besides the high cost of obtaining EdAcuments, these reports are
mostly in prepared in English, with much of the wom considered to be too technical
to be accessible to the general public and pedfgetad by the project. NGOs and
other civil society organisations have found it ikanhy difficult to review all these
technical documents, or to provide written commemtd participate in the decision
making process. Even when comments have been pdyvithere has been no
additional feedback.
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In the case of IEE and EIA process, although therea provision of public
participation and public hearing, it does not mamtiwhere, when and how such
public hearings should take place. There is nodstatised procedure to ensure public
participation especially for affected people or giaal and disadvantaged people.

Strengths and Challenges

With the constitutional guarantee through the &atsponsibilities with regard to the
right to participation and the support of enviromtad legislation concerning forest
and impact assessment, the legal framework isliasypportive. However, the main
problems lie in implementation. There are no priovis or required time frames for
participation, and no mechanisms for effective cliamge and monitoring. The
representation of the public in consultation, foample on the Agrobiodiversity
Policy, has been extremely narrow. On the othedhgparticipation in project level
cases, such as the Kathmandu Participatory Rivamitsling (KAPRIMO) project,
was found to be good, partly due to the naturdefdroject’s objective.

Recommendations
The main recommendations are concerned with thel neeclearly establish the
procedures, guidelines and mechanisms for pubtiicpgzation. These should address
but not be limited to the following issues:
e The need for budgetary provisions to cover the scdst participation —
particularly for local people and poorer people
e Ensuring provision of all relevant information im accessible and timely
manner
e Ensuring participation at all stages of projectligyo formulation — and
improving mechanisms for dissemination and pubticeas of information.
Note that most information is technical, availailénglish, and disseminated
through the internet or printed media.

In addition, there is a need for ensuring harmdiueaacross existing policy that
relates to public participation, for example, retjag forests.

Access to Justice

General Situation

The Constitution providel®cus standio each individual to bring legal action against
violations of rights granted by law of the Condiiin, or when no remedy has been
provided, or where such remedy is inadequate dfeicteve. Similarly the Civil Code
Chapter on Court Procedure Section 10 also proves standito any individual to
bring a case to the judiciary if the case is oludalig interest. However, the Supreme
Court of Nepal has established the principlesobstantial interest and meaningful
relationship of the petitioner with the clainm the case of private claim, the claimant
must prove the interest and concerns and suppdegal provisions when bringing a
claim to the court. There are clearly defined ckiwf confidentiality in court
regarding cases of public interest related lit@atiThe hearing of the case is carried
out in open bench and the information about thegeding of the litigation is easily
available to the parties of the case and lawyerslved. Provision of legal aid and
counselling service is also guaranteed althoughithnormally focused on the legal
justice system.
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Nepal has also established independent constitltimnstatutory bodies to address
basic rights and justice. One of the most importnthese bodies is the National
Human Rights Commission (NHRC), formerly a statytdrody, with its status
amended to be a constitutional body under the imt€onstitution. In addition, the
National Commission on Women and the National Cossian for Dailits are
publicly funded independent institutions with mamibg and advisory roles on rights
violations for these groups.

Research Findings

The Environmental Protection Act 1997 acts as abrefla legislation dealing with

environmental issues, and recognises the liabflibyn environmental harm. The
provision of claim of compensation under the EPAnportant for addressing the
access to justice for any damage incurred due Yo@mmental harm. However, this
provision has not been widely practiced by the jublThis is mainly due to two

reasons — i) people are not aware of this proviaiwh ii) people do not believe in the
authorities prescribed for claiming compensation.

Compliance monitoring is further undermined by tfect that Environmental

Inspectors have not yet been appointed. In sitnatad non-compliance of legislative
requirement by the government, there is no othiecct¥e remedy other than taking
the case before the Supreme Court as Public Inteitegation (PIL).

The right to safe drinking water is guaranteed &mdamental right according to the
Constitution. In the case in which the water sugplsupplies unsafe water,
departmental and criminal action should be takexnesg the authority.

The procedural aspects of access to justice arglaated. The general public and
stakeholders lack the skills and knowledge to Umeamt effectively. Gaps between
legal provision and court practice also impede s&d¢e justice. Decisions of forums
and written verdicts are not prepared in time amidmade available.

One of the more valuable forums for environmentstice in Nepal is the forum
created under the Environmental Harm Compensati@mmiittee under the
leadership of the Chief District Officer (CDO). this forum, affected people and
communities can file a complaint to realise theséss and damage caused by
environmental degradation. While this forum haseagpotential, it remains largely
unused.

Strengths and Challenges

The existing legal framework is conducive to ensgienvironmental justice in Nepal.
From the Constitution through sectoral laws ther@dequate provision to take up
issues of environmental justice through the coattvarious levels of the judicial

system. However, forums for environmental justice still limited and those that do

exist remain unused.

So far, only a limited number of civil society ongsations have initiated Public
Interest Litigation (PIL) for environmental petitis through the courts. Even though
there is a provision for free legal aid, this remsainadequate and ineffective. The
costs associated with proceeding with such a cesemhibitive for most people,
particularly those from remote areas. The time rialoe final decisions in these PIL
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cases ranges from a month to over a decade. Eventaé legal process has been
followed, the implementation of court decisions eéms weak and is undermined by
lack of human capacity and financial resources witie responsible executing

authorities. The Annual Report of the Supreme C@D@7 clearly illustrates the

extent of these challenges, with only 54% of dedisiof the court having been
implemented.

Despite these challenges there have been soméghiachievements. These can be
seen in the very fact of establishing a separateistny responsible for the
environment through the passing of the Environnmidptatection Act and supporting
legislation such as environmental standards, potiutax, and a ban on leaded
gasoline. Another positive sign can be seen irgtheernment establishing a drinking
water quality standard, ambient air quality staddarresponse to a court decision.
NGOs and civil society have had an important pesitnfluence.

Recommendations
¢ Need for clear procedural laws and monitoring magm

¢ Need for consistency between various legislations

e Capacity building programs for the judiciary as mas the public and civil
society

e Need for adequate provisions to cover costs — umitlggal aid but also the
costs associated with a long case (e.g. lawyees, fikansportation, stationery,
documentation, etc.)

Capacity Building

General Situation

Nepal’'s legal and Constitutional provision has &ex on guaranteeing rights, and
while the need for capacity building is referreditas rare that government agencies
pay any serious attention to improve their perforoea Equally, there is a need for
capacity building of the general public so thatythee aware of and are more able to
exercise their rights. NGOs, civil society and thedia have played an influential role
in Nepal but their limited capacity also remains abstacle for continued
effectiveness.

Research Findings

The review found that there are significant differes in capacity building within
government agencies at the national and sub-natlemels. At the national level,
while budget is allocated for capacity buildinge tiveakness lies in performance. At
the sub-national level, while agencies are generslipportive, they lack regular
training programs and performance manuals. Fogémeral public, there is a degree
of awareness but a lack of support from the govemnn capacity building, and a
lack of skills and knowledge. Most of the stakeleofdinterviewed stated that they
lack the skills and knowledge to prioritise informa that they might need. Perhaps
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the strongest capacity lies with the media and N®@e are actively engaged in
raising awareness, but often they do so withowtheent strategy.

For the purpose of enhancing competency and piofedsdevelopment of judges,
government attorneys, personnel and law practiteomerking in judicial body, the

National Judicial Academy was established as aonamous body that has the
responsibility to conduct training, and hold worph and conferences for the
purpose of enhancing the capacity of governmennha@ags relating to justice. In

addition, the Academy is also responsible for oigjag capacity building activities

for the quasi judicial bodies as well.

Chapter 5 of the National Judicial Academy Act 200@éntains provision for
determining the scope of training programs, andpiaviding evaluation, training
materials and panel of instructions. But the Agtsilent on capacity building of
members of judicial agencies with regard to the iremment. Similarly,
environmental laws and regulations are also siletit respect to clear guidelines for
capacity building of government agencies. HoweReght to Information Act section
4 (d) has the provision of appropriate trainingstaff of public agencies. Nepal
Government (Work Division) Rules 2006 mentions fimections of MOEST, which
includes providing training, conducting national darinternational seminars,
conducting research on environmental issues andl@@went of human resources
pertaining to the environment. Other than this, dege law does not mention clearly
the capacity building of the state employees weilpard to the environment.

The Citizen’s Charter (in Section 25 of the Goodv&aance Act 2007) can enhance
the capacity of the general public to ensure qualitservice delivery from the state,
but as it stands, there is limited scope for pgtthis provision into practice.

Strengths and Challenges

There is provision for capacity building in mangas of legislation. However, again

the main weakness lies in implementation. The no@istacles to implementation lie

in ensuring that adequate financial resources a@enavailable, and that there is a
regular, structured program of capacity building amonitoring of its effectiveness.

As far as environment education is concerned, tligotlum in public schools does
include environmental education. However, thisas mandatory, and environmental
education is not considered to be adequate.
Recommendations
e Capacity building is required at all levels of gowaent and among civil
society, media and NGOs.

e There is a need for a legal mechanism for capacitging, supported by
monitoring at local levels.
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Conclusions and Recommendations

In general, the legal framework is largely suppartof access principles. However,
important elements of the legal framework in Negqr& rather new, and therefore the
experience of putting these into practice is ralimited. In other words, the main
challenges lie in implementation. The role of thedm and civil society organisations
in facilitating access to information in most oéthase studies has been found to be
stronger and more effective than that of governrnagencies.

The government is not able to raise awareness itit bapacity, and has not put the
required infrastructure in place so as to fac#itptiblic participation in most of the
case studies. Where public participation does oattends to be stronger in project
level cases as compared to policy-level decisiokinga There is very limited effort

directed towards ensuring participation of targenmunities in the decision making
process. With regard to allocation of budget focauraging public participation,

either no budget is allocated or where budget bas hllocated, it is insufficient.

The Constitution as well as sectoral law is somévdwducive for the access to
justice. The efforts as well as infrastructures &rdms available are not enough to
ensure justice for all. The lack of awareness afahination about the procedures and
processes for filing a claim is considered to baagor obstacle. The implementation
of court orders is still very weak and hence tleimains one of the major challenges.
Increasing awareness and building capacity ofaterned is required. Yet currently,
the government is not able to raise awareness dd lmapacity and required
infrastructures in place so as to facilitate theceas to information, public
participation and access to justice.
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Background

The experience of the Philippines environmentakaggtion stems not from a lack of
stringent laws and regulations but from a lack olitigal will to enforce these laws,
with environmental costs being sacrificed for eqaimgains.

Deforestation, industrial pollution, urban congestimarine and coastal degradation
and loss of biodiversity in the Philippines aretjs®me of the environmental

problems that are inextricably linked to the qumsi of social justice, equity, and

people’s quality of life. Ten years ago, 178 goweents, including the Philippines,

committed to the Rio Declaration of the 1992 E&timmit. The Declaration upholds

Principle 10, the access principles, which repreBemdamental norms of transparent,
participatory, and accountable governance thatssemial in realising sustainable
development objectives in political decision-making

Institutionalising public access to information, rgg@pation and justice in
environmental decision-making has progressed irPthigppines. The country is well
known for having an assertive civil society thattiggates actively in government
decision-making. Various social and environmentabvements have been
campaigning for transparency, participation andoantability in decision-making.
They have been active in urging the governmentmiorove the law and practice on
these access rights in order to achieve sustainddlelopment. These rights are
incorporated in various legal instruments suchagips and regulatory mechanisms
that address public health and safety, food secuamid environmental protection.
However, weak implementation of these laws has bgamoblem.

The public’s ability to participate in resourceateld decisions is still limited. What is
needed is a way to bridge the difference of pddi¢eenorms and local conditions to
the reality. It is important to assess the actaal &nd practice of these rights and to
ask relevant questions to measure the effort afettefeness of the government in
implementing these laws. Civil society organisagion the Philippines can support
the government with information and can build aoral constituency for improved
law and practice of the Access Principles in emunental decision-making.

The Philippines is the third country in Southeasta®to join TAI after Thailand and
Indonesia. TAI was launched in the Philippines @2 with the formation of a civil
society coalition whose first task was to conduttirdependent assessment of the
implementation of the Access Principles in the iBpihes. At its inception, TAl
Philippines was lead by a core team of non-govemroeganisations consisting of
Maximo T. Kalaw Institute for Sustainable DevelopmeEnvironmental Broadcast
Circle, and Legal Rights and Natural Rights Cetasama sa Kalikasan-Friends of
the Earth Philippines. Subsequently, however, #ael Irole in TAI Philippines was
transferred to the Ateneo School of Government.

The TAI assessment looks at how environmental dewssaffect communities and
provides recommendations for change through iteeagh activities, local advocacy
and campaigns. Integral to this was taking on tiw society’s perspective to
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consider the capabilities of people themselveshaprimary movers of development
as opposed to organisations or local governments.

Case Studies Conducted

\2J

Ecosvstem Case Studies conducted for the TAI —PhilippinegA2l |A2P [A2J
y Coalition Case |Case |Case
1. Cyanide spill in Rapu-rapu Island from pollutibom
Lafayette Mining Industry L A2l 1 AZP| 1 A2J
Mining and | 2. Free and Prior Informed Consent: Subanen’s ¢as
Biodiversity | against TVI Mining Corp. in Siocon, Zamboanga delts ThR21[1A2P| 1 2]
Ecosystem | 3. Pollution from Marcopper Mining in Marinduque 3 A2
4. Environmental and social impacts of coal firevpp
plant in Mauban Quezon L A2l 1 AZPI 1 A2J
5. Participatory mechanisms in the National Biot;ailel A1 |1 A2p
Framework
Lowland 6. Moratorium of agricultural GMOs in Bohol 1 APL A2P
Agriculture |7~ Encroachment of Pineapple Plantation in a Pretef
Ecosystem | Area: Mt. Matutum, Mindanao LA2l)1AZP
8. Encroachment of Banana Plantation in a Prote&ted: 1 a21 11 Aop
Mt. Apo in Mindanao
9. Monitoring ambient air quality in Metro Manilanc the
Urban implementation of the Clean Air Act LA2l| 1 AP 1 A2
Ecosystem — — .
10. Monitoring bottled and tap drinking water in iMla 2 A2
Eresh Watg 11. Management of the Laguna de Bay, Cardona, Rizall 1 A2l |1 A2P
cosystem
12. Fish kills in Bolinao, Pangasinan 1 AZ21 A2P
Coa_stal and| 13. Mangrove destruction in Palawan 14
Marine 14. The IPs and Small Fishers of Southern Palawai:
Ecosystem | case Study on Local Communities’ Participation he | 1 A2l | 1 A2P
Establishment of Marine Protected Areas
E‘;ﬁzﬁt&y and s, Flooding and landslides in Infanta, Quezon 21 AL A2P| 1 A2J
16. General Legal Framework on Access to Infornmat
Participation and Justice in the Philippit

NOTE: A2l — Access to Information Cases
A2P — Access to Participation Cases
A2J — Access to Justice Cases

Analysis

and Findings

Two frameworks for analysis and data organisaticgrewmeshed and used: the
ecosystems framework and the TAI methodology. &adblshows the breadth and
span of the cases studies.

Across the ecosystems case studies, the findingscoess rights were similar. No
particular ecosystem had better or lesser accesdgaianation, participation, justice,
or capacity building.
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Findings: General Law Framework

The assessment of the general legal framework éocus analysis of the most
pertinent Philippine constitutional, statutory, acabe laws on access to information,
participation, justice and capacity building.

Laws that govern access to information and pulditigipation are the administrative
and local government codes. Access to justice vemed by the rules of court and of
administrative tribunals. Provisions on capacijiding are found in several

administrative rules and ordinances.

Access to Information

In assessing the legal framework of access tonmétion, the country’s Constitution
was examined. Since the Constitution only signifigent, it was also necessary to
look into the various laws that were enacted ineortb “enable” the broad
constitutional statements of policy. These lawgeaftom the making of policies and
laws in which access to information is theoreticatequired (mostly through
consultations at both national and local levelshates relating to developing various
sectors of the economy. The legal framework forugng such rights exists.
Nevertheless, there is one weakness in this laliat:pghe absence of a mandate to
build the capability of both government and puldtianformation access. In terms of
effort and effectiveness, however, this assessmeentes government performance
significantly lower, much below what could be redgd as adequate.

Access to information is governed by rules founguiblic officials’ Code of Conduct
and Ethical Standards and its implementing rul@here is a bill on Freedom of
Information, which is undergoing readings in Corgreand there are calls for civil
society organisations (CSOs) to lobby and advatafgassage. The study surfaced a
number of limitations, including disclosure of infieation, which is subject to
discretionary decisions. Additionally, the absenta law protecting public officials
against suit when they release information disagesgublic officials from releasing
information to the public. The classification ofarmation as ‘confidential’, a term
which is neither defined nor delimited clearly, alémits the public’'s access to
information.

One other principle checked was the support fospfeeedom. This received good
marks as the Philippine media largely self regslakéowever, government’s respect
for free press is seriously tainted with the casfelbel charged against members of
the media as well as the reported spate of meliiilags.

Access to Participation

Under access to participation, the study conclutlatithe law supports the right to
participation of CSOs and the public. Rules f@ist&ation are clear, and the costs for
registration are deemed reasonable. However, taio factors influence the low
score for participation rights: a) government agesi ‘closed door decisions’ which
are considered as administrative prerogative agektbre no explanation to the public
is required; and b) the requirement of having talifyto participate e.g., the need for
a group or an individual to first prove that theg atakeholders before they can be
part of any discussion.
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Public participation is part of legal proceduresotigh policy making and planning
bodies especially in the preparation of environ@emnpact assessments. The
Constitution of the Philippines is clear about pdivg its citizens the right to

participate in ‘nation building’ and their rights development.

In its Declaration of Policy, the 1991 Local Govwelent Code (RA 7160) states, “...

all national agencies and offices to conduct péciabnsultations with appropriate

local government units, nongovernmental and pedppbeganisations, and other
concerned sectors of the community before any praeprogram is implemented in

their respective jurisdictions.” Such requiremgamtprior consultation is reiterated in

Section 27 of the same Code. Concretely, the cegeines the approval and consent
powers of LGUSs, representing residents or citizanbeir respective jurisdictions on

projects and programs.

In addition, there are specific laws that requitdbl participation in their various
phases of operationalisation. These include thigpPime Clean Air Act (RA 8749),
the Solid Waste Management Act (RA 9003), the FiskeAct (RA 8550), EO 240
mandating the creation of Fisheries and AquaticoRess Management Councils
(FARMC), and Executive Order 15 that created thiéigptne Council for Sustainable
Development.

Laws and policies adequately provide for publictipgration in environmental
decision-making. This is exemplified by the Consion of the Philippines, in the
Local Government Code, in Department Administrateders, and even in some
‘Code of Conduct’ crafted among NGOs such as thdéppme Council for NGO
Certification. However, some vacillation in goverent policies is noted and is seen
as foregoing the benefits of public consultations acological values in favour of
commercial interests.

Other important gaps are the lack of provisionwuirg the government and sub-
national government agencies to build their cagamncerning access to information
and participation, and the inadequacy of the lawotfering technical assistance,
guidance and training on access to informationarticipation.

Access to Justice

Access to justice, freedom of expression, and breedf association were given a
high score as they are examples of the clearestnaost inclusive laws. The
Constitution of the Philippines provides the promotand protection of these basic
rights.

The assessment, however, reveals that accessticejus still limited by certain
provisions in the law stating that only those whe actual stakeholders — those who
suffered injury or damage, or who have legal stagdian ask for relief, and as a
general rule, government bodies cannot be suedowittheir consent. In certain
instances, the Supreme Court can set aside thesgqumd technicality of legal
standing in view of the transcendental importantehe issues raised. In practice
though, this has been used quite sparingly.
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The Case Studies

Access to Information

There is a gap between what the government sigie, lghowing its intent, and what
it actually implements. The gap may exist becauseoastraints of time and other
resources but the most telling factor is the lackaditical commitment. For there to
be transparency, which open access to informatiwh public participation are but
manifestations of, there is a need for a pro-actusblic, with an assertive,
independent civil society and media that is awdraétorights and is prepared to
demand that these rights be respected.

Information is vital to stop further degradation tok environment and to mitigate
negative health impacts. Moreover, information egaed for people and societies to
make good choices in their lives. The case studigarding information access cover
issues relating to information on monitoring aiafjty and water quality, information
from facilities that produce pollutants, informatien situations of emergency, and
information regarding other possible sources ofrenwnental harm.

The cases document only a few instances in whiébrnmation was made freely
available and timely. These, however, were instanoewhich government had no
conflicting interests. There are still gaps in wha regulatory agencies are able to
do. As a matter of fact, local governments and rsaienal agencies need to be
setting up mechanisms for regular and more fregoemtitoring. Innovative and low
cost ways of monitoring should be employed in lieli purchasing expensive
equipment, which is often unaffordable. Human resewonstraints can be overcome
with volunteers who are trained to monitor ceremvironmental elements. Moreover,
the harnessing of local or traditional knowledgd amegrating these into information
provided to communities could avert environmen@des from developing into an
emergency or a disaster.

The data that the government currently collectsdniebe made accessible more
easily. This means creating registries and otheal lsenues for storing data so that
the public needs not travel to central offices dtrieve information. The use of the
internet as a medium for information can be optadisvith a database facility so that
people can easily acquire data. This should be lsogmted by easily readable
reports and analyses on what the data mean, particdor people’s health and

welfare.

Difficulty in accessing information can also beriatited to a lack of clear standards
by which officials can ascertain what informatiandlassified, restricted or can be
made available to the public openly. The emergerasgs in the fish kills of Bolinao

and the flooding and landslide in Infanta demonstthe government’s inability to

provide the right information in a timely mannegattcould have warned the local
population of the danger. These cases highlightiieed for information on a daily
basis.
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Access to Participation

The assessment drawn from the twelve cases onsatearticipation involves four

cases on policy planning, three cases on reguladegysions, and five cases on
project-level decisions. The cases cover six sketngironmental issues - lowland
agriculture, coastal and marine, forestry and upldresh water, urban, and mining
and biodiversity.

In general, the cases studied were evaluated asghaeak access to participation. In
the majority of cases, public participation is ryat fully integrated in decision-
making processes. Often, even where there appdsr dpen participatory processes,
there are hurdles to meaningful participation, udahg insufficient lead time for
consultation and project documents not being ma@@adle. Consultation is often
held too late in the project development cycle takena significant difference in
selection of outcomes. Planning and policy processe well as the approval and
monitoring of projects do not consistently involpablic participation. Those cases
that did involve public participation varied in tes of how well they facilitated such
involvement.

The project-level cases show compliance with theimmim requirements of the law
on integrating the public in project management matsms such as Protected Area
Management Board (PAMBS), Multipartite Monitoringedms, and Task Forces.
These management mechanisms define and set forseéhess the tasks and
parameters for carrying out their functions. C&@mbers of these mechanisms are
given training on the technical aspects of workhsais community mapping, resource
planning, establishment of management zones, amdlafgment of management
plans. Falling through the ‘effective implementatioet,” however, are the issues of
intrusion in restricted zones of Protected AreaasjRand exclusion of stakeholders
who held differing positions on the projects. Had tmanagement mechanisms been
provided adequate and timely information and hadpttocesses been more inclusive
of other stakeholders, the negative impacts ofgatsj might have been minimised.
The case studies indicate that inclusion of ciettisty organisations in such bodies
should not be construed as a guarantee of tramspaoé the system.

Public participation in the case studies on reguamechanisms is quite variable. A
key concern is how businesses or commercial entise® and generate information to
comply with government requirements. In the TVIeathe processes by which it
obtained free, prior and informed consent (FPIG¥ec questions on legitimacy
regarding who represents the legitimate indigenmecple (IP) community, quality
and timeliness of information. Multi-sectoral regiadry mechanisms such as Task
Force Marsman in Bolinao, Pangasinan, had beem g@éahnical training on the tasks
of the team so that they would be able to providrmation to government
regulatory agencies and decision makers on the sihtthe marine and coastal
resources. However, they are not deputised todaket action to deal with some of
the main causes of environmental degradation, siscleontrolling or limiting the
number of fish cages. There is a need to delegdfreient authority to such bodies
or groups, even if these groups are formaddhog to directly act or spur immediate
action on activities that could degrade the envirtent and cause negative impacts.

At least 3 elements have to be present for theipublparticipate in critical issues
such as ambient air quality:
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a) update information regularly and make it moreeasible both in terms of format
and language;

b) create larger ‘doing and action groups’ fromamiged and informed civil society
organisations by reaching out to other stakeholataus are affected by the issue; and
c) apprise government regulatory bodies and manegeof industry or commercial
sector of new policies, systems, and processes ¢h#t for broader public

participation and ensure proactive measures.

Two of the case studies on participatory policynpiag highlight the role of NGOs in
ensuring that the information that they have ga&tties also considered, These cases
also illustrate the need for being resolute in @i government counterparts in the
planning process: 1.) Crafting the Bohol Provind¢solution banning GMOs, and
2.) Formulation of the National Biosafety FramewofKBF). However, the
experience from these two cases also underscoeeretd for clear integration of
NGO inputs and recommendations in the final potiogument.

The case of Infanta, Quezon, in formulating a DeyaMitigation and Preparedness
Plan used a recent disaster to bring the commuoigether and spurred broad
ownership of the plan. Local government suppors walicated by a clear budget
provision for the plan’s implementation, includiafiocation of budget for this level
of participation. The case on the IP Fishers ilaWan, on the other hand, indicates
how the state’s capture in the policy processegyimalised a group of people from
the resource they traditionally had access to agdtsr over.  The Municipal
Ordinance was presented by the government as hdaeg through a process of
public consultation, which in fact had excluded fisberfolk, however.

The experience of providing the information neetiednable the public to participate
is highly variable. The cases indicate that theegoment and the industrial sector are
generally not proactive in providing informationdadata to the public. There were
also cases that showed how laws on public participavere skirted to push business
agendas at the expense of the communities’ acogbeir resources. Where NGOs
are armed with technical information and asserirtgpace in decision making,
regulations, policies, and projects could be mesponsive and have better chances
that the public takes the responsibility for theiesnment.

The conduct of consultations has not been inclusiveome cases. Generally, only
organised groups and NGOs are reached, but a lrpabéc is not given space to
participate. In other cases, groups and individwei® held positions that did not
favour the project were purposely left out in tlemsultations. This brings into force
the need to define some culturally appropriate gdouules for participation in
decision making. Consultations, as they are ctlge@onducted, seem to be at the
lower rung of participation. Though it is implieldlatt public views and concerns are to
be gathered and fairly considered, there are ngatidns to act on these views. A
process rule established by the Philippine Coufail Sustainable Development
(PCSD) on participation of three major stakeholdgm/ernment, business and civil
society) included consensus building even fromittiial phase of agenda setting.
The process also instituted a joint analysis ofiiseies and the agreement to reach
decisions as a council with division of the housele last recourse. If such decision-
making ground rules are used in regulatory, polpdgnning, and project level
decision making, these could generate legal anaidbcommunity support.
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To breathe life into public participation, somermsineed to be considered:
1. The need to increase the capacity of governmergntble the public to

participate in environmental decision making. Qmmusly, updates on laws,
policies and practice need to be communicated anchdnised as in the case
of LLDA and the provisions of the Fisheries Codattmandates forming of

FARMCs.

Review the intent and working protocols of managenmeechanisms (PAMB,

MMT, Task Forcesyis-a-visthe expectations of the community that these
address environmental issues and concerns, anénmepk capacity building
programs for such.

Undertake periodic review and monitoring as a mesasil building goodwiill

among stakeholders and communicate how the puéticZpants’

contributions are honoured in the final outcomes.

Access to Justice

The assessment involves six case studies, covéwogenvironmental sectors —
mining and coastal/marine. Of the six, five involseits for environmental harm
and/or non-compliance, and one for denial of acceggs. Three of the suits are
lodged in judicial forums, while three are befodenistrative forums.

Among the findings of the case studies, the follayvre most notable:

1.

extensive delays associated with pursuing casesbath judicial and
administrative forums rendered redress for griegancaccessible;

there is a need to build forum members’ awarenesarad sensitivity to
environmental laws and issues and access righds; an

there is a need to build the knowledge for the ijoutsh their legal rights and
various remedies available to them within the leyatem.

Given the foregoing, there is a need to engage twéhudiciary for the following
purposes:

1.

exploring potential avenues and linkages under Alsion Program for
Judicial Reform and Access to Justice for the P@mject. The need to
improve access to justice is not limited to envin@mtal matters but cuts
across all sectors. The immensity of the problemghlights the need to
synchronise efforts and build on existing programe resources;

reviewing data in the possession of the judiciarg, af necessary, conducting
more assessments on access to justice. Admittgidisn the number and type
of case studies involved in this assessment, tlta dathered may not
necessarily be representative of the general mtuaFor example, the case
studies indicate that pre-trial motions and inteutory appeals contribute to
the slow progress of cases. To be sure, howevere thre numerous other
factors that were not identified in the case stidehich need to be identified
in order to be able to put forward well-foundedipprecommendations.
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3. exploring the possibility of establishing “Greenri8aes” or specialised courts
dedicated to environmental and natural resourceutks. Questions to
determine the required number of environmental tsaior be established, their
location and recommendations on specialised rdiesld be included in the
scope of the second round of assessments; and

4. exploring the possibility of stepping-up PHILJA’snweronment-related
programs, and its potential as a vehicle for pramgoaccess rights.

The delays associated with pursuing judicial remgdilso indicate the desirability of
promoting alternative modes of dispute resolutiéR). Unfortunately, the only
case study involving ADR in this assessment (thé $wdy, which involved a case
before the MGB’s Panel of Arbitrators) did not yiebery encouraging results. It
should be noted that in 2005, the Department ofirfeninent and Natural Resources
issued an administrative order adopting ADR prilespand procedures in the
resolution of environmental and natural resourae¥licts. It may be timely to look
into the implementation of this order and examioe it can further be improved.

Conclusion and Recommendations
Conclusion

In general, the Philippines has an extensive seawt ensuring that the Access
Principles are taken into account in governmentsitt@e-making. However, there are
many limitations. These legal mechanisms have dieen ignored, with decisions
largely being discretionary, based on the goverriragency’s own interpretation of
the law. There are also conflicting and overlappinigs and regulations influencing
the decisions and actions of the government.

The cases indicate that confidentiality hinderseasdo information, participation and
justice. Agencies usually pass responsibility uglsaand lower officials are unaware
of their requirement to provide information. Howewvepportunities for collaboration
between government and stakeholders do appear tvgenduring high profile
emergencies. When disasters come, the governmelba@tes with local
communities but the opportunity for collaboratiooncerning emergency cases is
weak when the business sector and other sectaapgare involved.

There are opportunities for collaboration at lcavadl regional levels, but this happens
on a case to case basis. It largely depends antérests of the local government in
the area. Participation tends to be restrictedtsaltation and public hearings. Direct
participation of stakeholders is lacking. Partitipa in local and state planning and
implementation is mixed. At the local level, thare opportunities, but collaboration
with government agencies suffers when their redionéocal offices are not directly
involved in the issues. They usually participatédften do not get involved at the
level of decision making. On participation and demis concerning specific projects,
permits and concessions are weak. CSOs can prbomgboivernment into action.
However, their actions are often viewed with wassdue to a lack of expertise and
resources of CSOs.
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High costs associated with the legal process arerar barriers to access to justice.
Provisions for justice such @so bonolawyers are quite limited. The extensive delays
associated with pursuing cases in both judicial adehinistrative forums have also
rendered redress for grievances inaccessible. Toaraeed to build forum members’
awareness on and sensitivity to environmental lamgissues, and access rights; and
to build the knowledge of the public on their leg@hts and the various remedies
available to them within the legal system.

Recommendations:

For the government:

1. Rationalise the legal framework. Conflicting &avwhat have created gaps
between national and local governments must besaddd in order to achieve
consistency. This requires a review of laws esfigcieonflicting and
overlapping provisions on the access principlespuRéc Acts, Executive
Orders, Administrative Orders, Implementing Rules eRegulations, and
local ordinances.

2. Capacity building is the main component for ¢fowernment to improve their
commitment on the access principles. This wouldaterea favourable
environment for CSOs and media to become more wedolinvest in closing
the gaps and improve the capacity of implementereneerning institutional
infrastructure and staff capacity. While this ispeedent on the budget of
government agencies, the review team is confidaat by lobbying the
congress, added budget for advancement of the saqu@sciples can be
gained. This will require collaboration betweendlaegional and national
levels.

3. The Passage of the Freedom on Information Aculsgl be a priority of the
Philippine Government.

4. Join the Partnership for Principle 10. The @oland implementation gaps
revealed through the independent assessment byPmiippines will help the
Philippine government strategise on how they cdifil ftheir shared and
specific commitments to PP10.

5. To strengthen Access to Justice concerningkéonment, potential avenues
and linkages can be explored under the Action Rragior Judicial Reform
and Access to Justice for the Poor Project, andestablishing “Green
Benches” or specialised courts dedicated to enmmrial and natural
resources disputes.

6. The Philippine Judicial Academy can be a paaéntehicle for promoting
access rights.

For civil society organisations:

1. Regularly monitor and collaborate with the governtrend other stakeholders
to identify gaps between law and practice and setipes for improvement.
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2. Stimulate public demand for access to informatjmarticipation and justice,
and build their own capacity and that of the gengualic (including affected
communities) to be able to exercise their rightpanticipation.

3. The media and public interest groups must play tloéés in pursuing greater
access vigorously and responsibly. Research nesdbet complete and
credibility should be unimpeachable.

4. Strengthen Access to Justice by promoting altereatnodes of dispute
resolution (ADR).
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Background

The first Sri Lanka assessment was carried out deiw2006 and 2007 by the Sri
Lanka National NGO Coalition using the TAlI methaalyy. The main objective of

the Sri Lanka study was to assess the governmpet®rmance and progress on
access to information, public participation andesscto justice at the national level in
relation to the environment. It is envisaged thed findings, which identify major
weaknesses and strengths, will provide the basisaftvocacy and reform in
environmental governance in these three areas.

Case Studies for the TAI Sri Lanka Assessment
In accordance with the TAI guidelines on case $®lecl9 case studies were selected
for the assessment in Sri Lanka. Of these, two stagkes were studied under two

different categories. The table below gives the di$ with the categories and case
types to which each case belongs.

ary

Category Case Type Case Name
Access to Emergencies Regular Flooding in Ratnapura
Information
Monitoring Air Quality Monitoring System in Fort
(Managed by the CEA)
Monitoring Drinking Water Monitoring System in
Ambatale
Facility Pollution caused by factories in the
Biyagama Export Processing Zone
(other) Galle Face Case
(other) Genetically Modified Organisms
(other) Southern Transport Development Projec
Case (Decision not to have a supplement
EIAR for the altered route of the
expressway)
(other) Sethusamudram Ship Canal Project

Public Participation

Policy-making
decisions

National Policy on Bio-safety

Regulatory decision

Bogawantalawa Gem Mining

Project level decision

Kandy Colombo Expressway

Project level decision

Biolan Waste to Energy Project

Project level decision

Eppawala Phosphate Mining

Project level decision

Galle Port Development Project

Regulatory decision/
Project level decision

Galle Face Case
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Category Case Type Case Name

Access to Justice Access to Information Southern Transport Development Project

Public Participation Protection of the Kantale Bund

Environmental harm Protected Areas Managemene&toj
Horton Plains National Park Case

Environmental harm | Kurunegala Quarrying

Legal Framework
The Constitution

Sri Lanka’s Constitution was evaluated on the badisthe extent to which it
guarantees the following six rights: a clean arfd savironment; right to information;
right to public participation in administrative d&on-making; access to justice;
freedom of expression; and right to freedom of aission.

While the Constitution does not contain any speciight to a clean and safe
environment, it casts on the State a duty to “mtotpreserve and improve the
environment for the benefit of the community”, alikkwise casts a duty on the
citizen “to protect nature and conserve its richédthough not legally enforceable,
these provisions have been invoked as an aid ¢éopirgtation and a justification for
public interest litigation on the environment.

Creative interpretations of the right to equaligfdre the law and the equal protection
of the law have been successfully invoked by perseho have been wrongfully
denied the benefit of environmental protection arvienmental information that
other persons similarly placed would be legallyiteztt to, such as an Environmental
Impact Assessment (EIA) process. Other constitatioights that have been invoked
in environment-related cases include the rightumspe one’s chosen occupation and
the right to choose one’s place of residence. Thedbm of residence has been
mostly invoked where traditional livelihoods (suab rice farming) or basic needs
(such as access to clean water) have been thrdatene

There is no specific right to ‘information’ in tl&onstitution, but the right to freedom
of speech and expression under Article 14(1)(a) been judicially interpreted to
include the right to information, though of coutkes means that a party has to go to
the court to enforce it. The right to public papstion is not constitutionally
guaranteed, although the Constitution guaranteeslérm of association and assembly.

Constitutional guarantees on access to justicstanag, inclusive of equal protection
and non-discrimination provisions, the presumptaininnocence, the right to be
represented by an Attorney, and the right to actlesscourts including a direct
application to the Supreme Court in the case oingément of fundamental rights.
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Law on access to information

Sri Lanka does not have a framework of law suppgréiccess to official information.
Some environmental laws such as the Coast Congmrvéict (CCA) and the

National Environmental Act (NEA) are comparativeltrong on disclosure
requirements, while others such as the Nationalewaupply and Drainage Board
Act contain none at all.

Under the NEA, information disclosure and publicrtiggpation were originally
mandatory under the approval process for all ‘preed projects’ but in 2000 these
rights were removed in respect of projects whieghdegemed by the project approving
agency to require only an Initial Environmental Ewaation (IEE), thereby restricting
their operation to projects where the approvinghagehas determined that an EIA is
necessary. As there are no statutory guideline® aghich type of projects should
require EIA and which ones may be passed with HBES, allows the public to be
excluded from commenting on projects that couldehawnsiderable environmental
impacts.

Meanwhile, the Official Secrets Act and the Esttiolients Code that governs the
public service have a strongly negative effect mtldsure of information by public
officers. The Official Secrets Act is however rgrgtvoked.

Judge-made law has also played a part in assistiognation disclosure, as when, in
2005, the Supreme Court introduced the principée there a public authority itself
has put a matter into the public domain (e.g. bylipladvertisement), it cannot refuse
requests for further information on that matter.

Law on participation in decision making

Much of what has been said about access to infowmas equally applicable to
public participation. The NEA comes nearest to genframework law in relation to
public participation, but the amendment in 2000 toeed earlier seriously restricted
its operation by taking the IEE process out ofghbblic domain. In a further negative
development, it was found that a handbook on puldidicipation published by the
Central Environmental Authority (CEA) was no longer circulation, apparently
because some of the steps mentioned therein aleemg followed.

Law on Access to Justice

Access to justice is guaranteed by the Constitud®rvell as a number of other Acts
of Parliament. In addition, there are a number thieo quasi-judicial tribunals and
commissions established by Acts of Parliament, fuanich reliefs in environmental

matters could be sought.

Law on Capacity Building
There would be little purpose in having laws onesscto information, public
participation and access to justice, if the pulalcked the capacity to make use of

such laws. Similarly, the relevant official agerscghould have the capacity to
respond in a manner that is prompt and meaningful.
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The TAIl indicators regarding the legal frameworkd@aevealed that while the law
does not seek to hinder capacity building, it doasspecifically require it at the
official level, and it was left to the agencies cemed to determine their levels of
staffing and staff training, subject to budgetaspstraints. It was also found that
constitutional provisions relating to the use @& ttational languages were not always
adhered to.

Practice
Access to Information

A pro-active approach towards information dissemmmawas more visible in respect
of emergency situations than in the other casestyipat were studied. In the
Ratnapura flooding casealthough a few inadequacies such as informatioh n
reaching very remote areas were noted, the infeomadvailable and the flood
warnings issued were adequate for the public teeedvoid or cope with the floods.

There is no legal requirement to disclose infororatin reviewing information from
regular monitoring, there was a sharp contrasttifieth between (a) the favourable
attitude to disclosure adopted by the CEA underraejept where information
disclosure provisions were required by the fundiggncy, and (b) the attitude of the
National Water Supply and Drainage Board which hatl been placed under any
duty to disclose information. The CEA releases Weak quality readings and other
general information through the web or in respansequests from the public. It has
to be noted, however, that there is a delay ingssing and updating the data on the
web. Obtaining detailed air quality data is verpenxsive. In relation to water quality
data that is released by Water Supply and Draifagged, only general information
on water could be accessed. Data concerning dgnkitter quality is not accessible
to the public.

While the NEA contains certain disclosure requiretaewith regard to “prescribed
projects”, access to facility-level information wémited and was directed more
towards encouraging foreign investment than protgdhe health of the surrounding
population. In théBiyagama casanformation on the waste treatment plant, collected
and managed internally, was not released to thég@pme general information on
the Biyagama Export Processing Zone was availablie public through websites
and other publications.

Court actions have proved to be a useful way chiabtg information, as in th@alle
Face Green casand theGM food labelling caseHowever, filing of such cases
depends on the interest shown by environmentalnisgaons which have the funds
and expertise to fight cases in the superior courts

Outright non-compliance with disclosure and pubkcticipation requirements while

a project is ongoing proved to be one of the masatisfactory areas, as illustrated by
the Southern Expressway (STDP) projdatthis case, environmental clearance had
been obtained for the expressway along a certaite r&ut when the agreed route
was changed, there was no additional EIA to revlewnew route, thus denying the
rights of those people who would be affected bydéaation. Despite finding that
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this was contrary to the law, the court was nolimed to halt the project but ordered
monetary compensation for the affected persons.

Another negative area was the impact of an enviemmally sensitive project carried
out outside Sri Lanka’s territorial waters, assthated by theSethusamudram Ship
Channel Projecin neighbouring India. There was no environmefdtesl law under
which disclosure of information could be compelladd the lack of general access to
information law was keenly felt.

The role of the media varied from case to case.mbdia took up the controversial
issues such as Galle Face Green, Sethusamudrageaetically modified foods, and

also helped disseminate information during floodesgencies in Ratnapura. On the
other hand, there was reluctance to devote spasgtdar monitoring (e.g. air quality

data), and some media organisations demanded payonesary such information.

A number of responsible agencies have utilisedwbb to provide general and/or
specific information. Although the web is an im@ot mode of providing

information, only a fraction of the people in theuatry have the facilities and
knowledge to access it.

A further issue that arises is whether access wWrammental information should be
treated as part of a general Access to Informaicinor whether it requires a special
Act along the lines of thaarhusConvention.

Participation in decision -making

Despite a lack of legal requirements, public pgétton has often been invited in the
formulation of national policy, as illustrated betcase study on the drafational
Policy on Bio Safetyith regard to development projects, @@ombo-Kandy
Expresswayroved to be a positive example with public heasiagd a strong public
response that secured some environmental and phddith safeguards over and
above those included in the original EIA Reportds to be noted that generally,
some practical problems within the EIA process pngeffective public participation.
These mainly relate to the difficulties in undenstimg the technical language in the
EIA report and unavailability of the EIA reportratified times and places.

On the other hand, tHeppawela Phosphate Mining Caselicates that the more
powerful the developer (in this case, a large mattonal mining company), the more
the government was likely to circumvent the lavorder to carry out the project. The
main concerns regarding this project related tddke of lands and livelihoods of
local people. In this case, despite such seriogatne impacts on local people, the
right to public participation was initially compédy denied to the affected people.
However, they were able to defend their rights, and result of a successful
application to the Supreme Court, they were ableatee the project halted.

The Galle Port Developmenstudy highlighted the difficulties that arise whan

number of different agencies have regulatory powees various aspects of a project,
with different procedures and degrees of publidig@ation. This can result in none
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of the concerned agencies taking full responsybgid that none of the requirements
for public participation are followed.

The Galle Face Greertase highlighted a lack of any mandatory proceftur@ublic
participation in the making of regulatory decisiahst do not involve “prescribed
projects” in terms of the NEA. However, in this eagffective court action by an
NGO succeeded in preserving the Green in its toadit character. While the court
invoked some very broad principles relating to tiglats of the public, it also found
that technically, the agency that was attemptinte&se out the Green had no legal
power to do so. Similarly, procedural irregulastiead to be invoked in order to halt
environmentally damaging gem mining in tBegawanthalawaase.

Access to Justice

The Constitution guarantees to every person the tiginvoke the jurisdiction of a
competent court in person or through an Attornelyeat. In addition, there are a
number of other quasi-judicial tribunals and consiaiss established by Acts of
Parliament from which relief could be sought in ieowmental matters.

Many courts including the lowest level of courtyredy the Magistrate’s Court has
some power to address environmental cases by tigngublic nuisance provisions in
the Code of Criminal Procedure. TKRarunegala Quarry casavhich formed part of
the ‘access to justice’ study, originated in thealoViagistrate’s Court although it
eventually went up to the Supreme Court.

The higher courts serve both as appellate cowis ttecisions of the lower courts, as
well as ‘courts of first instance’ with regard tertain constitutional and
administrative law remedies.

The Southern Expressway

The Southern Expressway (STDP) cags a test of access to justice in respect of
denial of information. The Supreme Court, wheredhge went in appeal, limited
itself to ordering substantial costs to be paiddgrieved persons but did not stop the
expressway project.

TheKantalecaseinvolved damage that was being caused to a magal, @ part of
which ran along the bund (bank) of the Kantale T@amkter reservoir). Load
limitations which were applicable to the road ireqtion were suddenly revised to
accommodate heavy vehicles of a certain multinatioompany. The case was filed
by a public interest organisation with active pap@ation of the affected people. The
State agencies cooperated in restoring the ori¢gpaal limit and agreed to appoint a
committee of experts to review what the new loadtlshould be.

Concerning access to justice, the only significantediment appears to be the cost
factor, which is not entirely mitigated by the atsnce provided by State-funded and
private legal aid schemes.

While many of the cases under review were settjethé State agencies concerned
cooperating to enforce the law, those that weréest@d such aSalle Face Green,
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EppawalaandSouthern Transport Development casa® heavy awards in costs
against the errant State agencies. It can therbfosaid that the Courts generally
consider the infringement of rights relating to @mvironment to merit serious
penalties.

However, it may also be noted that many of the c#sa were settled without a
contest leave open the question of how effectittedyterms of the final settlement
can be monitored. It will be up to the petitiongrsnonitor and report to court if there
IS non-compliance.

Capacity Building

CSOs/NGOs played a significant role in severahefd¢ases under review. The public
interest status of such organisations was notegdd in any of the cases under
review.

The Sri Lanka Judges’ Institute imparts traininghte lower ranks of the judiciary,
including grounding in environmental law. Suchnirag is not considered necessary
for members of the higher judiciary including CooftAppeal and Supreme Court as
appointees to such posts are either very senigreiesior legal academics, or persons
promoted from the lower ranks of the judiciary wdérey have already had their
training. The capacity of the judiciary to appreéeithe nature of public interest claims
in relation to the environment appears, on the whtol be well-developed.

On the other hand, capacity building for the gelnptdblic appears to be weak. A

particular weakness is in the education systemic€itaad been downgraded as a
subject in schools despite the fact that the Cuanigin places on all citizens a

‘fundamental duty’ to uphold and defend the Consth and the law.

Despite a corresponding constitutional duty ‘totpecd nature and conserve its riches’
environmental education has been introduced irgstihool syllabus only recently. It
was not possible to ascertain how widely thesedstia@ls were maintained, or whether
there are any significant differences between ffieemt schools and those in poorer
areas.

The Legal Aid Law requires the establishment afadéessponsored legal aid scheme
but does not prescribe the extent to which persbhosld be aided. This is left to the
Legal Aid Commission to work out within the limib$ its budget, which has been
increasing in recent years.

In addition, the Bar Association of Sri Lanka anduanber of NGOs run legal aid
schemes. There are also a number of NGOs/CSOs Wwaighshown a willingness to
file public interest cases on behalf of personsseghenvironment is adversely
affected.

In respect of capacity building within public irtstions, an excess of governmental
interference could be unhealthy, and the presdidypaf leaving each institution to
determine its training requirements subject tditdget is not necessarily bad in
principle, provided however that an overall adegumtdget is provided. Public
pressure and public interest litigation, when regpliialso encourage institutions to
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build up their capacity in areas where they hallerisshort. However, it may also be
argued that a uniform level of capacity buildingaag official agencies will occur
only when there is a uniform law governing accessformation and right to public
participation.

Conclusions and Recommendations

Conclusions

Constitutional Law

No specific right to clean and safe environmenteBtive principles of state
policy and fundamental duties are invoked as anaidterpretation and a
justification for public interest environmentaidjation.

No specific rights to information and public papiation. Fundamental rights
are judicially interpreted to include the said tigh

Constitutional guarantees on access to justicetasag.

Freedom of expression and association is constitaliy guaranteed.

Access to Information Framework Law

Lack of framework law on access to environmentidrimation hampers
access to information by the public.

Legal provisions on access to information are sbaty specific and vary
from one sector to another.

Access to Information Practice

Access to information in environmental emergenisexlequate.

Access to information from regular monitoring i naiform.

Absence of monitoring systems and penalties forgampliance on
information disclosure.

Facility-level information - no public access taalan the treatment plant in
the selected case.

Responsible agencies’ response to public requasstsfbrmation varied.

The internet is not an effective means of providiffgrmation to the public.
Non-disclosure of information leads to court cases.

Information on projects outside the national tersitis poor.

Role of NGOs/CSOs is very important in access tormation.

There is no tradition or current practice to reaahto the disadvantaged and
minority groups.

Availability of information is necessary to addréssalth problems caused by
an unhealthy environment. Availability of informari leads to positives steps
to improve health and the environment

Skills and knowledge are needed to make use okaquevisions.

Southern Transport Development Project approvedraptémented openly
contravening disclosure requirements.

Participation in Decision —Making Framework Law

The NEA comes nearest to being a statute specdmdwork law on public
participation. An amendment to the Act in the y2@00 seriously restricted its
operation by removing public participation from tlisk process.
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Participation in Decision — Making Practice

Public participation in policy making was satisfaidy solicited in the

selected case of National Policy on Bio Safety. Eweev, no comment can be
made (without further research) on whether thie ¢asepresentative of

policy making in general in the country and whethlégovernment agencies
act in the same manner.

Removal of public participation from IEESs is a dizaek.

Enforcement of public participation provisions indt Conservation Act in
project-level decision making is reasonable.

Enforcement of public participation provisions lretNational environmental
Act is not consistent across project-level decismaking.

The efforts to keep the public informed of the dexi-making process at the
project level are inadequate.

No public participation in regulatory decisions.

Absence of monitoring systems and penalties to rensompliance with
obligation to ensure public participation.

No special strategy to minimise participation castEIA process.

No tradition/practice to reach out to the disadagatl/minority groups.

Some practical problems within the EIA process pr¢\effective public
participation.

Removal of public participation from IEEs is a setk.

Access to past and pending decisions, supportingrdents and comments on
final decision in policy making is satisfactory.

Access to past and pending decisions, supportingrdents and comments on
final decision at the project level is restricted.

Access to past and pending decisions and suppaltiogments in regulatory
decisions is not satisfactory.

The influences of public input into final decisicsisthe project level are
varied but encouraging.

A lack of opportunities for public participation regulatory decisions leads to
changes in the final decision through litigation.

Access to Justice Framework Law

Access to justice is guaranteed by the Constitwdiztha number of other Acts
of Parliament.

Access to Justice Practice

Existing judicial system and access to justicesatesfactory.

Public access to and understanding of court praegdules and claims are
limited.

Costs of litigation are high for the public.

The role of CSOs/NGOs is positive.

Intimidation did not prevent legal action.

Implementation of Court decisions varies amongsesa

Most court decisions led to positive outcomes ttuce the negative impacts
on the environment and health.

Capacity Building Framework Law

The best contribution that the State can make tsvaapacity building is to
provide facilities to create a well educated, ceanscious citizenry.
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e Public pressure and public interest litigation emege institutions to build up
their capacity.The capacity of the judiciary to egmgpate the nature of public
interest claims on the environment is well devetbpe

Capacity Building Practice

Access to Information
o Capacity building for government agencies is inaddg,
« Capacity building for sub-national agencies is poor
o Capacity building for the public is not adequate.

Participation in Decision - Making
o Capacity building for government agencies in pehegking is good.
o Capacity building for government agencies in prbjeeel decisions is fair.
« Capacity building for government agencies in reguiadecisions is poor.
e Capacity building for sub-national level governmeagencies in policy-
making is good.
e Capacity building for sub-national level governmagencies in project-level
decisions is reasonable but varied.
e Capacity building for sub-national level governmegfencies in regulatory
decisions is poor.
Capacity building for the public in policy-making positive.
Capacity building for the public in project-levedasions is not adequate.
Capacity building for the public in regulatory d&ons is poor.
Role of media in capacity building of the publioveried.
Role of CSO/NGOs in capacity building for the pub$ positive.
Lack of skills and knowledge amongst the publicptoticipate in decision
making.

Access to Justice
o Capacity building of the Courts has no specifiaufoon access to information,
public participation or access to justice.
Capacity building for sub-national level agencepaoor.
Capacity building for the public is poor.
Role of CSOs/NGOs in capacity building for the paild positive.
Lack of skills and knowledge amongst the public.
Role of media in capacity building of the publicsignificant.

General Capacity Building
« Training on access rights to public school teactsepor.
e Rules and regulations for registration and opemnatib CSOs and media are
equitably implemented.
o Legal Aid for the general public is adequate.

Recommendations

In summary, the Report of the TAI Sri Lanka assesgmecommendsnter alia:
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Bringing back information and public participatipnovisions that have been
dropped from the NEA and strengthening existing/jsions;

Introducing a proactive approach to disseminatibmfmrmation to the poor

and less educated sections of society;

Harmonising information disclosure and public papation laws and

practices in all institutions dealing with the pabl

Establishing internal mechanisms for monitoring pbance and ensuring that
the principles laid down by judicial decisions areorporated into the

practices and procedures of all relevant institgjo

Greater financial provision for legal aid in enviroent-related cases.
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Background

Thailand Environment Institute and TAI Thailand lith@n partners carried out the
first TAl assessment in 2001, followed by a secstudly in 2005 and a third study in
2007. In each assessment, we had 25-30 distinglipeesons in our advisory
committee. They are from agencies (Director Genkra¢l) relevant to our case
studies and also from Constitution-related agend®és held a public conference with
several hundred participants from various stakedrsldfter each national assessment.
Since then, the coalition partners’ efforts haverbdirected towards promoting the
principles of environmental governance and dissatimg lessons learned from the
policy assessments through advocacy, knowledge geament and networking.

This chapter presents findings that from the thmdtional assessment on
environmental governance in Thailand conducted éetwAugust 2005 and August
2007 by TAI Thailand coalition, comprising four nrgovernmental organisations:
Thailand Environment Institute (TEI) King Prajadbis Institute (KPI), Sustainable
Development Foundation (SDF), and Project Poliagt8gy on Tropical Resource
Base under the National Human Rights Commissiomhafiland. The study applied
the TAI indicators as a tool to assess how well Thai government provides Thai
citizens the three fundamental access rights: acdesinformation, access to
participation in decision making, and access tdigas with regards to decision
making on environment-related issues. Indicatase aiclude questions for assessing
general law such as the Constitution and for capdouilding the government
provided in order to enhance access rights. Thieviolg eighteen case studies
involving a wide range of sectors, issues, andoregivere chosen for the assessment.

Category Case type Case name and description

Access to Environmental

_ _ The Information for Bird Flu Spread . The case investigates
Information | emergencies

the levels of information access, practices ofvahe
government agencies (local and state).

Environmental| The Information for Tsunami. The case investigates
emergencies effectiveness of the warning system, levels andichis of
information access.

Air quality Air Quality in Bang Plee Industrial Area, Sumutprakan
monitoring province - the province that has highest level of dustsliema
than 10 micron diam. that can cause serious effegisople’s
respiratory system.

Air quality Air Quality in Mae Moh Power Plant, Lampang Province.
monitoring Mae Moh is Thailand’s largest lignite-filed powdampt. Sulphur
dioxide emitted has had a severe impact on théthehbeople
in the 16 villages.

Water quality | Water Quality in Songkhla Lake, Songhla ProvinceThe case
monitoring investigates the monitoring process of and puleliations (PR)
on water quality in Songkla lake, where biodiverstunder
risk from overexploitation of natural resources.
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Category Case type Case name and description
Water quality | Water Quality in Klity Creek, Kanchanaburi Province . The
monitoring case investigate the level of information accadbe Klity
Creek, where lead contamination from mining operativer
the years has caused severe health impacts oatangraber of
minorities (Karen people).
Facility-level | EIA Report from Navanakorn Industry Area (Tostem Thai
information Co., Ltd.). This is a typical case representing energy—intensi
industries, and also one of the most polluting ginflindustries.
Facility-level | EIA Report from Bangplee Industrial Area ( C.P. Pakaging
information Industry Co., Ltd.). Located inside the industrial estate, this
factory is energy-intensive and produces highwwskte.
PUbl_'C_ . POI'_CY'mak'ng Asset Securitisation of Seafood BankThe case investigates
Participation | decision public participation in policy decision making onanaging
coastal areas in the southern provinces as assgtsoaverting
them into financial securities.
ggéli(;)i/(-)r:aklng Thai-US Free Trade Agreement (FTA) The case investigates

public participation in the trade negotiation preseThis is tg
respond a controversial issue: the FTA may resuladt only
economic development but also social conflicts leetwsmall
producers, macro-industries and exporters.

Policy-making
decision

Solving the Water Crisis in the Eastern RegionThis area hag
seen high competition over water allocation forstties,
tourism, agriculture, local consumption and resipifor the
ecosystem

Policy-making

Development of Special Tourism Zones on PP Island’he

decision case investigates public participation in policgign making
of the state on renovation (land expropriation aricastructure
development) of PP Island after the Tsunami inadeno
become a special tourism zone that reflects thecegunof
sustainable tourism.

Regu_latory Privatisation of Electricity Generating Authority of

decision

Thailand (EGAT). As the national electricity generating and

transmission company, a transparent analysis on
privatisation process of EGAT is needed to assuggtiblic for
energy demand-supply, energy security, and sogidtye

the

Project-level

Development the Construction of Andaman Sea-Gulf of

decision Thailand Landbridge Project (Songkla and Satun DeefSea
Ports). The case investigates public participation o&lgeople
in the project’s development.
ACC?SS to Denlal of A Filing to the Administrative Court on the Right to
Justice rights to Information regarding the Bird flu disease. The case
information Information Disate

scrutinises the procedures of the
Tribunal with regard to the appeal to the ordett thidhholds
information on examination of the infectious diseaschicken.
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Category Case type Case name and description

Denial of A Filing to the Administrative Court on Infringement of the

rights to - Rights and Freedom to Assemble and Express Opinions
participation | Regarding the Thai-Malaysian Gas Pipeline Project The
case investigates the implications for rights areedoms tg
access to justice procedures and the understaodligigassroots
people towards justice procedures.

Environmental A Filing to the Administrative Court and Civil Court to
Harm Demand Compensation for Damages to Health Caused by
Air Pollution Released from Mae Moh Power Plant,
Lampang Province The case investigates justice procedures
and the transparency of information disclosure.

Non- : A Filing to the Administrative Court to Oppose Unlawful
compliance | prjyatization of the Electricity Generating Authority of
Thailand (EGAT). The case investigates the rights to ‘access to
justice’ process and the process of public hearing.

Legal Framework

General Situations
1. The 2007 Thai constitution

The 2007 Thai constitution contains provisionsrafing rights and freedoms of the
people in the subject of participation in the mamagnt of natural resources and the
environment. This constitution has provisions cmgthree dimensions:

1) The right of access to data and information The constitution states, for
example, the following: the individual has the tigh know and access data and
information possessed by state agencies, and ticht access is in accordance with
the law (Section 56). The individual has the righteceive information, elaboration,
and explanation from state agencies before theyoappor implement a project or
other activities that might have an effect on thegi®nment, health, and quality of
life. The people also have the right to express thpinions to relevant state agencies,
in order that the opinions are taken into acconriheir deliberations. Moreover, for
the planning of infrastructure development, urbEmping, and the issuance of rules
and regulations that might affect the people’s regts, comprehensive public
hearings before implementation must be held (Sedit). Also, the individual has
the right to submit complaints, and receive theultssof consideration of such
complaints without delay (Section 59). In additioime constitution provides
protection of rights and freedom of mass mediafdolyidding closure of mass media
businesses (Section 45-46).

2) The right of participation by the people The constitution recognises
communities’ rights to participate in managemenpesvision, maintenance, and
utilisation of natural resources, the environmeanij biodiversity, in a manner that is
balanced and sustainable. For projects to be imgniéed or activities to be engaged
in that might cause a serious impact on the qualitthe environment, on natural
resources, and on the health of the people: bdfag are initiated, a process of
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hearing out the people and stakeholders must biuiesl; and an independent body
must also provide a considered opinion (Section 67)

At the local level, people also have rights to ipgrate in local governmental
organisations (LGOs). They have the constitutiamngthit to express opinions and
engage in referendums before actions of LGOs taa¢ lan impact on their lives are
carried out (Section 287). The local governmemidninistration must report its
work to the people as part of enabling the peoplglay a participatory role in
inspecting and overseeing its administration andagament (Section 287). It must
also arrange an inspection mechanism of the wowk activities of the local
governmental administration to be set up, and tatiised by the people (Section
282). In addition, a mechanism enabling local camittes to participate with LGOs
in the work to promote and protect the quality loé £nvironment has to be set up
(Section 290).

3) The right of access to the justice systemThe constitution has provisions
which comprehensively spell out key points conaggrthe basic rights of the people
in the judicial process. This is contained in Sett40, which states that the
individual has the right to access the judicial ggss with ease and convenience
without delay, and that such rights are equallypeised to all. Furthermore,
consideration is given to disadvantaged sectionsoofety such as children, youths,
the elderly, the disabled, and the handicappechabthey would be appropriately
protected during their engagement in the court ggec Section 212 also
acknowledges the right of people to directly filease to the constitutional court, and
to ask the court to adjudicate if a particular lzamtradicts or opposes the constitution.
Also, the community has the right to sue the dbareaucracy, state enterprises, local
government agencies and state agencies with thes siha juristic person, in order to
get them to act in accordance with the rights & dommunity with regards to
environment matters (Section 67).

Although the 2007 constitution has, in theory, ioy@d the people’s access to the
judicial system and made the exercise of peopights and freedoms more efficient,
the challenge continues to be in terms of the &dtoplementation of such rights.
Such implementation will prove if people’s utiligat of the power of state organs —
whether it be the government, parliament, the spwt state agencies — will result
in the genuine protection of their rights and fre®d.

2. The law ensuring the right to have a good environnm@ and ensuring people’s
participation with respect to health.

The National Health Act of 2007 is another law tpktces importance on affirming
people’s right to live in a safe environment. |kcadeems it a duty of the individual
to cooperate with state agencies in creating a gondronment. Both points are
contained in Section 5 that the individual hasright to live in an environment and
surroundings that are conducive to good health,thatd“the individual has the duty
to work together with state agencies so as to erda type of environment and
surroundings”.

Even more importantly, this Act also affirms thatople are entitled to access data
and information on any actions that might affeaithhealth. The Act specifies that
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state agencies have the duty to promptly revealpsiodide data and information to

the people, as stated in Section 10, “If a casarsaghich affects the people’s health,
the state agency that has information and datehahdase must reveal it and also
arrange for the people to know the methods thatpcatect against damage to their
health without delay”.

In addition, an individual or juristic body has thght to assess and participate in the
evaluation of public policy that impacts their hbaland the right to receive
information and express opinions on a project divig that might affect his or her
health or that of the community, before it is apaa by the state agency in charge of
the project or activity (Section 11).

Even though legal guarantees are in place conagrights of the people, such as the
right to live in an environment conducive to healthe right to participate in
evaluation of public policies which might have ampact on health, as well as the
right to receive information and express opinioms gvojects or activities which
might have an effect on the individual’s health that of the community in
accordance with the National Health Act 2007, ié theople do not have the
opportunity to exercise these rights or there hatsbeen serious utilisation of these
rights, then the law would not have any real pcatiimpact.

3. Laws on access to state information

The National Environmental Quality Act B.E. 253®9P) has a general provision on
access to environmental information but there ispecific prescription that supports
access to such information by the pub&ignificantly, the Act does not specifya
mechanism for enforcement of environmental law.Thus, a request for the
disclosure of environmental information would hatee be based mainly on the
Official Information Act B.E. 2540 (1997).

The Official Information Act B.E. 2540 (1997) is aore piece of legislation that
explicitly prescribes the rights to access offiegrdbrmation by specifying three types
of information disclosure:

1) Information published in the Royal Gazettecttéa 7). These are rules,
regulations, provisions, cabinet resolutions antteks which must be adhered
to by the general public.

2) Information disclosed for public perusal (Sectd) are those related to work
plans, projects, budgets and annual expenditurstaté agencies; decisions
and judgments directly affecting private sectoritea®, policies, concession
agreements, exclusive agreements with a monomolistiture, and joint
venture agreements with private entities for prioviof public services.

3) Information disclosed to individuals filing foequest on a case-by-case basis
(Section 11), that is, other information not desed in 1) and 2).

4. Laws on public participation
The Administrative Procedures Act B.E. 2539 (1986 out the steps for the public
to participate in decision making processes inv\state projects. However, this Act

merely provides general guidance. When making aess state officials have to
refer to specific laws that apply to their speciiceas or fields of activities to
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determine who can participate. For example, this loe seen in the content of the
Mineral Act or the Factory Act.

The Office of the Prime Minister Regulations on Rulblearings B.E. 2548 (2005)
provide an opportunity for the public to participain decision making processes
involving state projects. Howevestate agencies have the final say in the maiser
government officials have the ultimate authorityderide whether or not to authorise
a hearing prior to implementation of the projechu$, it can be seen that state
agencies still have the final and complete sahénatter.

5. Laws relating to access to the judicial system

The right to take environmental cases to courfBhailand is subject to many existing
laws, for example, the Civil Procedure Code, theé An Establishment of the
Administrative Courts and Administrative Court Redares B.E. 2542 (1999), the
National Environmental Quality Act B.E. 2535 (1992nd the Criminal Code in
which penalties are prescribed for environmentatiohs.

- For civil cases, persons having the right to takeenvironmental case to court
must have had their individual rights violated, @his the normal case in civil
law.

- For criminal cases, the law says that a the edsere an act harming the
environment is accepted for examination in a obalrt is also judged as a
crime under criminal law, so that the injured paréy also sue in the criminal
court as well.

- For cases handled by the Administrative Cougtits to take an environmental
case to court are defined more broadly than sugitisiin a civil court. Here,
standing to sue is determined by whether the iddafi is injured or may be
injured unavoidably by the defendant. The Admnmaiste Court has also laid
down guidelines for legal entities to sue on bebatheir members, to protect
their rights.

- For environmental cases, the National EnvironedeQuality Act B.E. 2535
(1992) accepts that a private organisation regdtén accordance with the
Act could act as a party in a court case and suddmages suffered.

The Administrative Court enables a broader bagake an environmental case to the
court, as compared to the situation in which ont® ikake a case to a civil court and
relies on the National Environmental Quality Act EB. 2535 (1992). The
Administrative Court plays an important role in &dening the definition as to who
can participate in decision making at the goverrnmefficial level, including
determining who has suffered or may suffer fromiglens made by the officials, thus
enabling such individuals to take their cases éoAtdministrative Court — rather than
defining it narrowly to allow only people directhglated to Administrative Court
directives.

Strengths and Challenges

The 2007 Constitution is stronger than the 1997 sGtution in its emphasis on the
rights, freedoms, and equality of the people. Bangple, the current Constitution
removes the phrase "as provided by law" from aditi®as on rights and freedoms,
which means the provisions of the people's rights feeedoms take immediate effect
upon the passage of the Draft Constitution, rathan pending their enactment. In
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addition, this current Constitution states thattjpets of 10,000 will automatically
initiate a parliamentary bill compared to 50,00Citps stated by the previous
Constitution.

With respect to the dimension of access to infornafficials have exercised their

own judgment in interpretations of the law. Thesaitendency to reject the right of
the public to receive information or to reveal and there is a lack of an internal
monitoring system on the exercise of such judgnresbme agencies. This may lead
to an increase in the number of appeals to the Ewxdimon of Information Release

Committee.

There is currently no law on public participation. The existing law, the Office of
the Prime Minister Regulations on Public Hearingg.B2548 (2005) displays many
defects. In many cases, such hearings were he&dfasn of ceremony, and those
affected by government measures may not have realftjcipated in the hearings.
This problem has led to severe social division eodflict amongst people in local
communities.

With respect to the dimension of environmentalipesand the rights of the individual
in court, the 2007 Constitution has provisions gl out key points concerning the
basic rights of the people in the judicial procd8® individual has the right to access
the judicial process with ease and conveniencdyowitdelay, and that such rights are
equally dispensed to all. Also, the community Hbhe right to sue the state
bureaucracy, state agencies, state enterprises, jgogernment agencies, and state
agencies with the status of juristic person, ineord get them to act in accordance
with the rights of the community with regard to @ommental matters. However, the
Administrative Court has laid down guidelines tkatable juristic persons to sue in
court on behalf of its members, but does not actaghg a case to the court to
protect the public interest.

Recommendations

1. The judiciary and lawyers should have knowledge anderstanding of the
importance of Constitutional provisions that addrdandamental rights and
freedoms of persons related to the environmentaiaral resources, even though
there are not yet organic laws supporting them.

2. A law on public participation should be drafted. &ddition, the National
Environmental Quality Act B.E. 2535 (1992) shoutlrhodified to add a detailed
provision on people’s participation.

3. The state should support a mechanism that prowidesedies outside court
proceedings, that is, the Alternative Dispute Resah (ADR), which could be in
the form of mediation of disputes or dialogueshAligh court-based remedies are
most efficient and effective, many lengthy stepd aomplex procedures have to
be followed, resulting in the damaged party nottiggta remedy within a
reasonable period of time.
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Capacity Building

General Situation

Even though many laws that intend to have and plsigeificance on public
participation existnone clearly gives power or a specific role to civsociety, or
clearly states the degree of public participation equired. However, the current
environment for state agencies is that they hawaton accordance with the letter of
the law. The result is that state agencies areoapping civil society more, and
forums have been organised to solicit the peompisions. Still, there is a lack of
opportunities for civil society to actually parpeite in the decision-making level, or
to take part in the systematic definition of prabge and to set options to solve them.

Research Findings

For environmental NGOs

The registration process to become an NGO in #id bf environmental protection

and conservation of natural resources is rathdicdlf and complex. It requires

200,000 baht (approximately US$ 6, 000) minimumdapital fund and permission in
accordance with the section 14 of the National @altAct B.E. 2486 (1943). Hence,
many active civil society organisations are notiasted in registering as a juristic
person. What follows is that while those organmai are able to operate without
formal registration, they are not eligible to foliapply for budget assistance from
environmental donors.

However, Chamber of Commerce Act B.E. 2509 (196@) the Industrial Council of

Thailand Act B.E. 2530 (1987) recognise the le¢mtius of civil society organisations
and have enabled them to have a strong and adiwestrative structure, a clearer
role as well as better opportunity to seek fundiAdditional research should be
conducted to find optimum forms of support to csadlciety organisations.

For mass-media organisations

Laws on the media are not limiting factors for tpeovision of independent

environmental news to the public. Rather the sdgtencies’ unwillingness to reveal
sources of information due to lack of confidencéhi@information at hand and fear of
negative consequences resulting from releasingrmdton seem to be more
significant factors. The result is that news isdzhon only one source with the risks
of bias.

The mass media has full freedom to provide news iafatmation without being
influenced by the state. They are financially inelggent of the state, with most of
their funds primarily coming from sales of advestient space. However, the state
itself is an important customer of the mass medialmost all fields, because of state
policy emphasising public relations and wide dissation of its achievements. As a
result, some government departments use mass @& advertising tool and seek
control of the content of information presentedt ti#e other end of the scale, it has
been observed that environmental news is sometprnesented from the angle of
environmental conservationism, which may have ledhe presentation of biased
news.

135



Country Reports: Thailand

For educational institutions

A common weakness found is that unless there iseatdoolicy handed down from
the Ministry of Education, most school administrat@nd teachers tend to rank
environmental studies as a low priority, thinkirmtt the primary task of the school
and teachers is to teach core subjects, and togengaother activities or projects
specified by the Ministry. The traditional solutito this problem has been to add a
separate group of environmental studies subjectsveder, this does not actually
address the real problem. There is an urgent reeddwvielop the capacities of schools
and teachers in management of the learning andiitepprocess, as well as creating
varied forms of incentives for teachers.

For the state sector's efforts

The state has pursued capacity building in ordeqgtgdp civil society with knowledge,
tools, and mechanisms that would facilitate pulgiarticipation and to access
information. For instance, the Department of Enwnental Quality Promotion, the
Department of Water Resources, and other statecagehave supported civil society
organisations at the community level in order ttplitbem understand the process of
jointly drafting sustainable community developmextion plans. They have also
promoted dialogue processes as a mechanism toveesolironmental disputes by
peaceful means, such as that used to solve canflictvaste management and in the
orange orchard case in Kamphang Petch province st&te’s efforts have also been
directed to providing various river basin netwonogps with forums to enable an
exchange of viewpoints and lessons learned in daadgcale up the learning outcomes
and networks.

Strengths and Challenges

1. Attitudes within the state sector need to adjusiroter to recognise the rights and
roles of civil society in the public policy procesghis can be done by crafting
policy directions which foster cooperation betwgeate organisations and state
agencies based on mutual confidence and trust;d@weyvork together to resolve
environmental and natural resource management garablwith the final goal
being to achieve sustainable development.

2. The mass media have to be developed so that theyrealy convey socially
beneficial messages without supervision and reigmdity the state sector.

3. Environmental education must be promoted as a maltstrategy for sustainable
development.

Recommendations

1. Establish independent environmental organisatieres eore driver to promote the
role of civil society, and this includes non-govaental organisations,
philanthropic organisations, mass media, etc. Sholies should have an
autonomous and flexible organisational structur@ m@anagement, should jointly
work with the state sector, and should have clegategjic directions.

2. Develop explicit rules and criteria for state offls to use when they exercise
their judgment and interpretation when referringrétevant legal frameworks,
such as when they refer to legal provisions foormfation disclosure on tax
exemption and assessment.

3. The Ministry of Education should ensure that e\aaiyool organises and develops
its environmental studies policy in line with th&vhole School Approach for
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Environmental Education" theme with local currical@ated in accordance with
specific natural resources and environmental baeeo local communities.

4. Promote environmental education as a strategi@tangnational and provincial
environmental plans. In this respect, local unifies have to act as the academic
lead, to develop environmental education reseahdt tvould facilitate the
development of learning that emphasises local sssue

Access to Environmental Information

General Situation

Since the Official Information Act B.E. 2540 (199%as proclaimed, state agencies
have gained a better understanding of civil rightating to access to information and
have endeavoured to disclose information in whiebpbe are interested. To a certain
extent, people are aware of and have exercisedrtgbts under this legislation. The
state-originated Official Information Commissionoposed guidelines, which are
endorsed by the cabinet on 28 December 2004, fmpkance by state agencies in
handling of public requests for information. Thestgulated that people are to
receive requested information within 15 days diterg; or in the case where a large
amount of information is requested or the ageneyaafulfil the request within such
time frame, the petitioner will be informed accaorgly within 15 days.

Other guidelines relating to access to informatogt to set up a website to announce
purchase and procurement information; and traimihgtate officials in accordance
with the Official Information Act B.E. 2540 (1997 addition, on 11 April 2006, the
cabinet resolved to use transparency of informadisolosure and public participation
as indicators of performance (Key Performance Bigic - KPI) to evaluate
performance of all state agencies, beginning in20@7 fiscal year, with the Official
Information Commission and the Office of the Publ&ector Development
Commission (PDC) being tasked with scrutinisingsth&PlIs in detail.

Research Findings

The Official Information Act B.E. 2540 (1997) allevstate agencies to prescribe their
own regulations and procedures in dealing with joulbkquests for access to
information. But the criteria used by the agendé@scategorising information that is
allowed to be disclosed is still unclear. In piGE some state agencies do not
prescribe detailed procedures and criteria for sebet instead authorise their official
information committees and top executives to apipdyr own interpretations. In other
words, there is a lack of clear standards in thici@f Information Act B.E. 2540
(1997) on major responsibility or coordination athresulting in overlapped
implementation among various agencies.

Regarding channels for access, it was found thatliright case studies, different
channels were used, depending on the categoryperdlinformation requested and
on the guidelines of each agency. Some state agemsight widely disseminate
environmental information to the general publicheiiit any concealment, and resort
to a variety of dissemination channels, particylassues keenly followed by the
public, for example, in the case of the RegionaviEtmment Office 16 (Songkhla
Lake) and the Department of Pollution Control (Mdeh power plant). However, in
cases of environmental information which might efffahe image of private
businesses or the economy such as pollution maregeshindustrial plants, bird flu
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outbreak, lawsuits filed against Mae Moh power plamd water quality in Klity
Creek, dissemination of information is still limiteand sometimes too technical for
local people to understand. In some cases, infeomatisclosure is constrained
because of a lack of knowledge, for example, infdram regarding earthquake-
triggered tsunami for which authorities had beeallpunprepared.

Last but not least, ethnic minorities such as mi&asen people who do not have full
Thai citizenship, and migrant workers who are manatiled in Thailand, still do not
have rights to access official information undes tturrent law. This is a cause for
concern because such denial of rights might resuypublic health and safety issues.
These migrants are highly prone to contacting conmaoalble diseases because their
living quarters are congested and unhygienic. Withoformation dissemination or
promotional campaigns among these people, theithheauld stay vulnerable, and
eventually the general public would also be at.risk

Strengths and Challenges

1. It takes time to transform attitudes and understandng of state officials and
the overall organisational culture regarding disclsure of official information.
This requires initiatives from the government and senior executives in state
agencies For example, concealment of information during ithitial outbreak of
avian influenza occurred because authorities wepretiensive about possible
adverse impacts on the chicken farm industry andkeh exports. In this case,
some government executives and officials might haleeed less emphasis on
public health and safety than on the interestd@tiusiness sector.

2. The Official Information Act B.E. 2540 (1997) lacks clarity in sme aspects,
notably legal definitions. The law empowers officials to exercise discretion
whether to disclose official information after catesing impacts on their state
agency'’s ability to conduct work, as well as coesiag the benefits to the public,
and the interests of concerned private entities.

3. The law still does not protect state officials whadisclose information on
corruption. Even though the Official Information Act B.E. 2b41997) provides
protection for disclosure of such information irethase that the state official
discloses information in good faith, that official still required to comply with
official state secret provisions. If an officiablates this provision, he or she risks
facing disciplinary investigation.

4. Environmental and public health information of state agencies arenot
integrated because the agencies overseeing environment dotid pealth i.e. the
Department of Pollution Control, the Ministry of Iftic Health, agencies
overseeing industrial factories and workers’ waféhe Department of Industrial
Works, the Industrial Estate Authority of Thailarhd the Department of Labour
Welfare and Protection) have not integrated alldata and information that they
produce.

Recommendations

1. On the legal side
» |Issue additional notifications from the Official femmation Commission
regarding principles and methods on providing cdficmformation for public
perusal in accordance with Section 9 of the Offitidormation Act B.E.
2540 (1997). It should be specified that officialformation on the
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environment and natural resources affecting pufdialth must be available
for public scrutiny. Moreover, the scope of distneary judgment to be
exercised by the Official Information Commissiorddyy competent officials
in relevant state agencies must be defined, edjyeaiacases relevant to
confidential state information.

* Amend Section 15 (6) by adding exceptions in cashsere information
disclosure serves the public interest, that iscamservation of environment
and natural resources, human safety and publictthe®Vith respect to
information pertaining to these subjects, officiataust be mandated to
disclose information despite objections raised@rsent not being given by
interested private entities or by the owner ofittiermation.

» Amend the Official Information Act B.E. 2540 (199@nd related laws,
including the Organic Law on Prevention and Supgoesof Corruption B.E.
2542 (1999) and the Organic Law on State Audit B&42 (1999). This
would extend protection to officials who discloséormation on corruption.

2. Policy aspects and guidelines for state agencies

» Disclosed official information should be in a formthat can be easily
understood by an average person. The informati@uldhnot be complex
technical data. In some cases, it should be maaiahle in the local dialect
or foreign language(s).

» Official information should be communicated through variety of
dissemination channels and local media that ardilyeaccessible by local
communities, such as community radio and villageoamcement systems.

» Concerned state agencies should create databasdiskrenvironmental data
to the public health data of local people, and ys®lsuch information
holistically for dissemination among the generablpuin a timely manner.
Information accessibility should be aimed at emablithe people to
participate in state agencies’ decision-makingriheo to promote the public
participation principle. This could later be deyed to become general
public policy.

» The state sector must foster collaboration betwbenbusiness sector, civil
society organisations, and local administrativeaargations to work together
in the preparation and dissemination of informaticas well in the
establishment of communication systems in localroomties. The aim is to
build up knowledge and awareness among the petpeeby enhancing
mutual trust and rapport. To achieve this, theessdtould provide financial
support through the Environmental Fund on a comignbasis.

Participation in Decision-Making

General situation

Evaluation of various case studies points to tloblem of superficial understanding
within the state sector, and of the concept of igubkrticipation. Participation
activities are merely conducted to fulfil legal vegments, and the state sector does
not, in essence, recognise the importance of thepation process.

The 2007 Constitution states that for projects thigiht cause a serious impact on the
qguality of the environment, natural resources, aedple’s health, a process of
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hearing out stakeholders’ views must be institutetbre the projects are initiated.
However, putting these provisions into practiceurszs further time to develop

appropriate mechanisms for dialogue and consuftatithe public has not yet

participated fully at the level of decision makingperations, monitoring, and

implementation of projects. In many cases, it wasntl that people only accessed
partial and incomplete information, subject to wkia¢ state had determined to be
information they should receive. Examples can bensin the cases of water
management in the Eastern provinces, asset captiah policy, negotiations on FTA,
and development of a special tourism zone on RRdsl|

Furthermore, state agencies do not collect evidencshow that opinions and
recommendations acquired from public hearings teesn used in the decisions made
by the government and state agencies. It is cragialote that most public hearings
are held after some major decisions had already lhaken. Examples include
decisions about a project site, land purchasegdexia power plant.

In most cases, those who can participate in sfaiasored activities are from the

private sector, especially from large businessemlSarmers, the poor and marginal
people, who normally do not have bargaining poviewve little chance to access
state-sponsored activities, as seen in the casgswing water shortage in the Eastern
provinces, negotiation on FTAs, the Songkhla-Satieep-sea port project,

development of special zones on PP island, ana@fsation of EGAT. These reflect

asymmetry of information between the state segwject owner, and civil society

and disparity in the state-sponsored participapoogess.

Research findings

Based on the case studies, it can be seen thatdaheproblems arising from a lack of
congruence in the legal system and structure. Wtii# society have been more
active, demanding civil rights, and wanting to egygain joint environmental
management at all levels, state agencies stillradioethe original legal framework of
their organisations or to second tier regulatorywslawhich contradict the 2007
Constitution for not recognising the rights to papation. Since the state and civil
sectors are using different legal frameworks fdenence, this has led to, in many
cases, conflicts between them.

Furthermore, the sole focus on legal justice inléteer of the law while neglecting
fairness or social justice can create problems.dxample, the law might rule that
opinions be sought for a project or that a progca particular size would need an
environmental impact study. What tends to happdéhat some agencies do not carry
out the studies for projects not covered by thegallprescriptions, claiming they are
not mandated to do so, even though not doing sddtead to social injustice.

Recommendations
A vital issue that should be considered is howrsuee that constitutional provisions
are actually put into effect. To address this issues also imperative to have a
number of supportive structures, systems and mesrnaras follows:
- Prescribe that such constitutional provisions anéoreeable immediately
without having to wait for organic laws to be ermalt
- Draft a “Public Participation Act”, of which the gge covers the complete
cycle of policy or project
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- Establish an “independent environmental organisdtiavhich is tasked with
forming opinions and recommendations on publicqyoénd projects. It is to
be a mechanism which formally recognises publitigpation and has a legal
status.

- Establish a “public fund for public participationd be an integral part of the
process of public participation.

Access to Justice

General situation

A key intention of the Thai Constitution of 2007 i3 enhance rights, freedoms,
human dignity, and equality of the Thai people. Sehealues are enshrined in several
sections and the Constitution also prescribesdhmadtion of pertinent organic laws.
Moreover, the Constitution also mandates the d@stabkent of independent bodies to
monitor and scrutinise various issues and safeguiaiidights and liberty, such as the
Office of National Human Rights Commission and t&ional Economic and the
Social Development Board. Additional judicial bagl@re also prescribed, such as the
Constitutional Court and Administrative Court.

Such provisions seemed to signify a new beginnihgreby the Thai people would
receive more justice in the area of environmentahagement than in the past.
However, if we look at the aspect of transformiflg tprovisions or aspirations
contained in the constitution into reality, manyplgiems can be found. For example,
there was a delay in the transformation of the Prihnister's Office Regulation on
Public Hearing B.E. 2548 (2005) to the Public Rgstition Act, which would expand
the scope of public participation. Essentially, tAet would provide more
opportunities for public participation in the comapit review process as well as
making it possible to take more types of cases tocoart. Other issues include
transparency (a) in the dissemination of accurateckear information to the general
public on considerations on complaints and lawseigiality of access to the justice
system, and (b) in the court’s neutrality, indepsmmk of independent bodies, the
exercise of judicial power, and the problem of gniy of the court’s judgments .

Research findings

On the law

Most of the content of relevant laws clearly defthe scope and responsibilities of
agencies and organisations that handle complandtsappeals. However, such laws
require improvement on the determination of timanfe to finish trial proceedings.
Additionally, there are ambiguous definitions ofrteen provisions in some laws,
thereby requiring a wide degree of discretion bysthinvolved in deliberation. For
instance, in the case study on the appeal filedhadlenge the order that withheld
information on examination of infectious diseaseshicken, the Official Information
Act does not prescribe which type of informatiom dse disclosed to the public and
which must be withheld and on what grounds. Assltedisputes arose between
officials in charge of the information and peoplaéomvanted it. Eventually such
disputes led to a lawsuit and appeal.
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The Administrative Court Establishment and Procedéwt B.E. 2542 (1999)
addresses capacity-building of the people; howether law does not specify which
agencies to provide technical assistance or otngpast to develop capacity of local
administrative organisations and the general public

On Efforts

The Administrative Court does have sufficient psiems that ensure independence
and impartiality whereas similar provisions for therk of the Information Disclosure
Scrutiny Committee are limited. Since informatiegulatory bodies are under the
supervision of the government, they have less iedépnce than the Administrative
Court, which is an independent body separate friimargpowers, having full authority
to manage their mandate.

In most cases, complaint handling and delivery oéigment procedures are
transparently conducted within a suitable periodimie. This can be seen in the
following cases: the dispute between state officiahd protestors of the Thai-
Malaysia gas pipeline project; the opposition te Royal Decree on Rights, Power,
and Benefits of EGAT Plc. B.E. 2548 (2005) and Rugyal Decree on Stipulation of
Time Frame for Nullification of the Law on the Elgcity Generating Authority of
Thailand B.E. 2548 (2005); and the appeal of thieioto withhold information on
examination of infectious diseases in chicken.

With respect to attempts by state agencies acagptimplaints and appeals to create
a condition of equity and equality, it was foundttithey have tried to put in place
measures to enhance justice and equal treatmentsdone minorities and
disadvantaged groups, including women, childrere #iderly, the poor, ethnic
minorities with non-Thai mother tongue, and illaegr people. However, the disabled
and foreign migrant workers are not given equalttreent in terms of accessing the
justice system. This is because in some areakeo€auntry, the offices concerned
lack facilities and do not have measures in placeater for the special needs of the
disabled. In addition, the current form of pubhéormation is not oriented towards
ease of understanding by disadvantaged sectiortieopopulation, especially the
disabled and ethnic minorities.

On effectiveness

The committees or organisations in charge of hagdtomplaints and appeati®
respond effectively to people’s request for justice that is, the results of
adjudication are implemented rigorously. Staff lie state agencies and civil society
organisations have performed their tasks in suppgpthe people quite well, in all
stages of the judicial process; i.e. facilitatihgit complaints, helping the people to
participate by arranging for them to listen to jodmnt by the court, and dissemination
of news and information. Although civil society gies tried to help people access
justice, they are as yet not strong organisatigrealid do not sufficiently network for
combined strengths. The result is that their staff’e not undertaken adequate
capacity-enhancement training, resulting in lesstitdeal effectiveness of their work.

Strength and Challenges

1. The existing laws do facilitate access to the pastiystem by litigants, specifying
the scope and authority of the agencies tasked keitkiving complaints and
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appeals in a complete and clear manner, providufficeent opportunities for
damaged parties to file complaints.

Agencies in charge of handling complaints and agpda make efforts to
alleviate the financial burden of litigants and \pde alternative channels for
complaints. Measures to create equity and equafhityaccess to justice by
minorities and the disadvantaged have also beditutes!.

Laws determining power and responsibilities of cattees and agencies
receiving complaints and appeals must clearly piescindependence and
impartiality in deliberation of cases and also operopportunities for the people
to participate at every stage of the justice dejiyocess.

In many environmental court cases, it is diffictdt find the defendants or
perpetrators, and often negative impacts arise aftlgr a period of time has
passed. Also, deliberation and correct judgmemnteh@ rely on specialised
knowledge and expertise, and therefore at timescthet-sponsored mediation
process is stalled. Thus, the steps to be undertakthe court enquiry process
must be clearly spelled out. Capacities of locaraies and local people must be
developed, so they would acquire knowledge abouwis laelating to the
environment and are able to participate in invesitgs of violations of such laws.

Recommendations

1.

In enacting legislation, clear definitions of terausd details on their application
are needed in order to have more transparency emelap a standard to guide
action, including a clear definition of “environntahcases”, without having to
rely on the judgment of those in authority or pow&toreover, organic laws that
are in accordance with the intention of the Cousth should be enacted,
specifying the power and responsibilities of conteeis and organisations charged
with receiving complaints and appeals, as welltggikating their independence
and impartiality in adjudication.

Publicise rights that are available to the peoptduding legal rights. Publicise
the process of accessing the justice system t@isedhese rights.

Create opportunities for minority groups (includidigadvantaged and marginal
groups, and non-Thai language speakers) to bettarsa the justice system. A
policy should be set to assist and facilitate soghority groups in litigation
matters and help them to attend case examinatiamngs.

Increase channels for complaints and appeals ier dodachieve a higher level of
equality and comprehensiveness. Decrease the delagise examination and
adjudication and cancel court fees for litigatimyieonmental cases.

Devise a policy on developing capacities of pedpMolved in environment

matters in an integrated manner to ensure thatceggeaccepting complaints and
appeals, local administrative organisations, andl siociety are able to work

together to develop capacities in the agenciesaamzhg the general public.

In order to build a litigation process that coven$ving the problem at the source,

the definition of “the damaged party” should be datened, and opportunities
should be opened up for the public to file casesomrt where damage to natural
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resources or the environment is anticipated or e®ple In other words, litigation
should be possible without having to wait for dassatp occur before filing.

7. Establish an environmental court to meet a growinmber of natural resources

and environmental conflicts so that damaged pact@saccess justice in a timely
manner.
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Background:

After the struggle for national independence, \aetn has focused on national
construction and development. Since 1986 Vietnans heplemented a
comprehensive renewal to transform the centralanpéd economy to an economy
operated in line with market mechanism with sostabrientation. The successful
implementation of the Strategy for Socio-economibgity and Development in the
period of 1991-2000 brought Vietham into a new geiof development. In 15 years,
from 1990-2004:

1. The GDP of Vietham nearly tripled, with an aver&jeP growth rate of 7.5%
per year.

2. The ratio of poor households decreased from 58%9838 down to 24% in
2004, as domestic sources of development weregshemned.

3. International economic relations, especially inrgof trade and foreign direct
investment continued to be expand.

Vietnam is currently striving to implement the $&gy for Socio-economic
Development for the period of 2001-2010 to bringe tltountry out of
underdevelopment status. Poverty reduction andaisiadtle development are
cornerstones of national development policy.

Despite this progress, Vietnam faces many diffiesltand challenges, especially
concerning natural resources and environmentalesssdhe uncontrolled and
unplanned exploitation of natural resources is ilgado serious environmental
degradation. Environmental pollution is also insieg with some serious cases
arising. Vietnam is now making its best effortfubil the Millennium Development
Goals, and ensure more sustainable developmentgdbhernment of Vietham is a
signatory to the Rio Declaration, including Prifdeid0, the action plan of the Rio
Summit in 1992 on Environment and Development &edJbhannesburg Declaration,
which reaffirmed the Principle 10 of the Rio Deal@wn and the plan to implement
Johannesburg Summit's commitments in 2002 during time of the Summit.
Vietnam is among the first countries to adopt NaidStrategy for Environment and
Sustainable Development (1991-2000) and to iderdifyational level the strategic
orientation for sustainable development. Furtheemothe revised Law on
Environmental Protection approved in 2005 and tae bn Biodiversity approved by
the National Assembly in 2008 also affirm the asgasnciples.

Vietnam’s active engagement with these global gumece processes highlight the
country’s commitment to the access principles erndabdh Principle 10. With 54

officially recognised ethnic minorities and diverssural ecosystems, Vietnam'’s key
challenge is to retain its economic performancekinganecessary adjustments to
ensure that the social and environmental outcorhdev@lopment are optimised. One
main thrust towards environmentally sustainable sowally acceptable development
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outcomes is seen in the great importance that &methas attached to community-
related solutions to environmental problems.

At the same time, the Vietnamese Government isyiceyrout a comprehensive
program of public administrative reform that empbes greater accountability of
government agencies, and the reorientation of itteitutional culture to be “for the
people” and to be more responsive to people’s ne€ds reform program also
affirms the importance of people’s participatiomdathe need for transparency in
planning, decision making and implementation, idolg in matters related to
environmental protection.

Process of TAl assessment in Vietnam:

In 2006, Vietnam conducted the first assessmeimicoéss rights following the TAI
methodology. The Vietham Association for Consenraf Nature and Environment
(VACNE) led the assessment, mainly sponsored byWweld Resource Institute
(WRI), with active involvement from TEI and IUCN &tam.

In April 2006 the Vietnam TAI Assessment Team wasrfed, with more than 40
participants from 14 different organisations traime TAI methodology. Members of
this team included leading professors, doctorsjneegs as well as specialists with
good English command and computer skills. At thenesatime, the Vietnam
Association for Conservation of Nature and Envirenin(VACNE) set up a technical
support group, members of which were trained byi €kperts to master TAl method
and to provide assistance to research groups dthhengrocess of assessment. Twenty
case studies were selected for the assessment.

Case studies for the TAIl Vietham assessment

No Case type Title of case study
Access to information
1 ) The harm caused by waste import in 2005 and 2006
Environmental — . :
2 incident The Ioss of a box containing radioactive substance
in Hanoi, June 2006
3 Air-quality Ho Chi Minh City's Air-quality monitoring
monitoring Network
4 Water-quality Water quality in the Nhue River valley

monitoring

Payment of wastewater fee of the Trung Thu

S : - . .
Industrial facilites | Weaving and Dying Company
6 compliance records | Compliance with environmental standards of thel
Binh Minh Construction Pottery Factory
" Environmental Status Public announcement of the annual environmental

report status
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Public announcement of environmental data

10

Other

Pesticide residues on vegetable at Hoang Mai
district, Hanoi

ODA projects designed for the Program of water
supply and environmental sanitation for small sit
in 2005-2012

ie

Public participation

11

12

Policy- making

The national strategy for environmental protectid
to the year 2010 and the orientations to 2020

n

Vietnam's Biological Diversity Action Plan (BAP)
after 2005

13

14

Regulatory decision

The revised Environmental Protection Law

The Decision on strict dealing with facilities
causing serious environmental pollution

15

16

Decision making at
project level

EIA report of the Ho Chi Minh National Highway
project, the section passing Cuc Phuong Nationg
Park

=

Hotel construction project on Vong Canh hill, Th
Thien Hue

Access to justice

17

Denial of the right to
information

Overview of the handling of issues relating to the

community's access to justice in case of denial t
environmental information

[®)

18

Denial of the right to
participation

Overview of the handling of issues relating to the

community's access to justice in case of denial t
participation in environmental protection activitie

[®)

19

Environmental
damages/impact

Unsatisfied compensation for environmental
damages caused by the Pha Lai | Thermo-powe
Plant (early 21st century)

20

Claim for non-
compliance

The suit against the Urban Environmental
Company with environmental protection

requirements in the Nam Son Dumping Ground

Thus, the assessment provides a broad pictureeoénironmental access rights
Vietnam, exploring a wide range of issues involvihg diverse stakeholders.

Legal Framework:

General Situation

The legal framework in Vietnam provides solid cage of most all aspects of access

rights as mentioned in the Principle 10 of the Reclaration.The basket of laws

provides regulations to support public access teqadte and comprehensive

n

environmental information, access to justice, dsd ansuring public participation in
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decision-making process in the field of environmdititere are also many regulations
relating to capacity building, and the respondipitf the state to provide support to
the public to participate in environmental protectactivities.

As the highest law in the country, the Constitutioihnthe Socialist Republic of
Vietham of 1992, amended in 2001, sets out the nwstlamental framework
defining people’s rights and forms of participationdecision making. Several basic
provisions lay the groundwork for the access pples provide that 1) citizens have
the right to healthy and safe environment, 2) etz are entitled to information, 3) the
State has responsibility to develop information¢iizens are entitled to participate in
the State’s management of social matters, includisgussion of matters of public
interest and making recommendations to governmgenaes, 5) citizens have the
right to claim for damages and compensation, &@esis have freedom of speech and
association.

Specific legislations thatfurther elaborated thieasic principles have been developed.

Constitutional provisions | Specific legislation

Access to Citizens have the right to | Law on Environmental Protection
Information have access to information| (2005)

State has responsibility to | Law on the Press (2005)
develop information
Law on Access to Information
(under development)

Public Law on Environmental Protection
participation (2005)

Government Decree on
Organisations, Activities and
Associations (2003)

Access to Citizens have the right to | Law on Environmental Protection
justice enjoy a healthy and safe | (2005)

environment
Civil Procedure Code (2004)
The public has the right to
justice in claim for damagesCivil Code (2005)
and repairs
Law on Organisation of the
People’s Court (2002)

Research Findings

As shown in the table above, legislation goverrafigareas of access is in force in
Vietnam. However, aside from the pending Law on &sscto Information, legal

instruments specific to the access principles ac&ihg; citizen’s rights are instead
distributed across a number of laws. One major wemakt of this framework is that

the laws do not have clear stipulations binding stege agencies to provide timely
information to the public, to provide technical pogt, guidance and training for
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public access to information and justice. Additibh@&nforcement of laws remains

highly problematic. Furthermore, the details of 8mmpe and mechanisms through
which these rights are implemented or assertes@treften clear. For example, how
the public can access information from state isspetcifically spelled out, nor is the

scope of what type of information shall be avaiabl

Recommendations

The legal system should prioritise the developnnmore specific regulations on
procedures of information provision to the pubtlte development of environmental
information systems for the public, guiding andrirag the public on how to access
information and appeal regarding the environmergales. In order to facilitate
implementation, there is a need for clear guidslioe how the public can easily and
effectively approach the authorised judiciary bsdimcluding the courts, to pursue
environmental concerns. Furthermore, enforcemeexisting legislation needs to be
strengthened.

Access to information:

General Situation

With a Law on Access to Information currently undkvelopment, the issue of
information has become an important public inteiesie that is being taken seriously
by the government. A combination of factors is ohiythe effort to secure clear rights
to access information. As observed in many coun@i®und the world, fast rates of
economic growth bringing increased levels of mategprosperity have been
accompanied by other environmental and social problin Vietnam. With high
levels of education, citizens are becoming increglgi aware of the need for
information to make full use of the legal framewankd instruments of the country
and protect themselves by drawing on the channklseaourse provided. This
momentum is supported by the media, which has wedronmental issues to
broaden its capacity and mandate in highlightingrenmental and social issues. The
parallel development of civil society organisatiamsnother contributing force in the
advancement of access to information in the coumdpwever, much remains to be
done before a solid framework and reliable andsjpparent processes are sufficient to
guarantee the necessary access to information.

Research Findings:

The assessment findings show that the Vietnam's &a@ supportive of public access
to information, such as, the right to get adeqaat comprehensive access to related
information and to require authorized agenciegpwort and publicise this information.
Environmental information is provided to the pubiiee of charge. The role of the
mass media, as well as civil society organisatmd local government agencies in
supporting public right to information has beennitfiied during the assessment as
being very valuable. The Law on Access to Inforomvatprovides broad support for
public access to information. For example, the leasures that the public can access
to all relevant information, which must be provideg responsible government
agencies through efforts to report and disclosermétion.
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The case study on access to information on envieomah emergencies highlights
some of the key issues. Despite the high level Wflip interest that is usually
associated with environmental emergencies, theestirlegal provisions are not
specific or sufficiently detailed to control manyf the risks that can cause
emergencies. Violations relating to imports of wasind failure to require
management agencies to disseminate emergency mionmn a timely manner, for
example, raise the risk of populations vulneraldeehvironmental emergencies.
However, the media play a critical role in reducsgne of this risk by providing
information on the imports of waste materials agakhge of radioactive materials.
Media also provide information on environmentallgyasuch as water quality in the
Nhue River, where industrial pollution has becomre acute problem for local
communities.

The formation of networks to facilitate the prodant and dissemination of
information has emerged as an important way ofrinfiog the general public of
environmental conditions. For example, the Ho ChintM City Air Quality
Monitoring Network and the National EnvironmentabMtoring Network have made
significant contributions in the area of air andtevaquality monitoring, conducted
continually to provide a basis for public understiag and awareness of the issues.

The case studies also show that access to infemaieépends on the government
agencies responsible for training staff, developirigrmation systems, and providing
training and information to the public. Levels ofdwledge and awareness within the
general public and private sectors are also cruEwaithermore, capacity, awareness
and commitment at the level of local governmentgeha large impact on the degree
to which the public can access information. Incpc&, many of the case studies
conducted in Vietnam show that information ofteitsféo reach the public in a timely
manner and in adequate details. Government agérnfeaieditation of access to
information is insufficient, due to a lack of fir@al and human resources and
technical expertise; this problem is particulargrisus in remote and mountainous
areas.

The responsibilities of state agencies in provigiablic access to information are not
spelled out in legally binding regulations. Theeca$ environmental emergencies is
one area particularly lacking in this regard, whids resulted in serious impacts on
people’s lives in some of the incidents documentedhe case studies. Weak
regulations in state information provision to thébjic also mean that private sector
actors are more likely to avoid or break the laecduse public awareness of their
actions is low or non-existent.

Strengths and Challenges

The Vietnamese assessment exercises found thatagfancies at the local level may
be one of the most promising channels in providmgh-quality environmental

information to the public. Local government agesaee seen to be especially well-
placed to lead the way in monitoring conditions ahdnges in the local environment.

The largest challenge faced in the implementatiothe law is the absence of a clear
and rational roadmap for relevant agencies to dissge information to the public, as
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demonstrated in almost all the case studies ormsadeceinformation conducted here.
Furthermore, the law has failed to clearly stipeitdite government’s responsibility in

providing technical support, instructions and tiagnon public access to and use of
information, as well as the building of techniaarastructure to support public access
to information.

Recommendations:

The current laws should be completed by concreteigipns stipulating the state
agencies to ensure the public access to informainohto provide timely information
to the public, especially in emergency cases. Tiiereement of these laws should be
strengthened. Furthermore, the public should beviged more training and
instruction regarding the procedures for to acdessnvironmental information and
the skills needed by communities to use these proes.

To this end, it is imperative to build more specifegulations on the conditions for
exercising public access to information into thgalenstruments, such as:

1. Developing detailed plans for requiring agenciesptovide necessary
information to the public

2. Stipulating and elaborating requirements for tragni instructions, and
technical assistance on access to information fablip employees
particularly at local levels of government

3. Develop detailed regulations for obligating feedbafrom relevant
organisations and individuals to public comments

Participation in Decision-Making

General situation

There are many pressing environmental issues fagiatham in different settings
across the country, such as degradation and pwilwaf environmental resources.
Line agencies involved in environmental governarice particular, and the
government in general, have made many efforts wir@mmental protection but some
fields and sectors have not shown marked improvemangely because some
policies and measures of the government are nbhénwith reality, responsive to
people’s development needs, nor easily understéedabthe general population.
Widely engaging the public in environmental polityking is therefore very
important to ensure the success of the governmefitgts to improve environmental
management.

Public participation in Viet Nam is based on prpies of commitments from both the
state and the public. According to the Grassrootsnécracy Decree of 1998, the
mobilisation of the public in environmental proieat is based on the principle “the
people know, do, discuss, and check”. This hasigeavwhat is considered to be a
successful model of communities’ participation invieonmental protection in

Vietnam. For instance, in the field of environméntapact assessment, building on
the Law on Environmental Protection 1993, the LawEmvironmental Protection in

2005 and the following Decree No 80/200BMCP of the Government have very
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clear and strict regulations on community involvaimerhe (former) Ministry of
Science, Technology and Environment and now theidtfin of Natural Resources
and Environment continuously signed joint resolionith mass organisations —
including the Vietnam Fatherland Front, Vietnam rrars Association, Vietnam
Union of Science and Technology Associations, Ho Kmh Communist Youth
Union and many other non-governmental organisatmnsontents related to public
participation in environmental protection.

Research findings:

In principle, the legal framework provides supgort public participation in decision

making processes. However, in practice, implememtas weak. For example, the
Environmental Protection Law does not define clearhat is meant by "the public".

Public participation mainly constitutes three malements: involving the local

government administration, stipulating that anyamigations or individuals can raise
their concerns regarding certain policies or phgjecstating that relevant

governmental agencies must respond to these cancern

There have indeed been several cases of NGOs @& mmedia raising concerns over
environmental harm and public health, with the goweent responding by halting,
relocating or making major adjustments to the mtsjeln terms of high impact
projects, the Vong Canh Hotel project in the proeirof Thua Thien-Hue and the
highway project in Cuc Phuong National Park aredgexamples of how consultation,
public feedback and input, and involvement of thedia were able to change the
directions of development projects, resulting irttdre environmental and social
outcomes. Both of these drew upon the Prime Mirigt@ecision on Penalisation of
Facilities Causing Serious Environmental Pollutiomhich had been broadly
publicised by the media. This decision, with supfiam the media and other actors,
has shown its effectiveness in providing the sgaceublic input into projects. Thus,
the legal framework addresses many of the needpubfic participation, with
considerable emphasis on ensuring that the stdfiés fils responsibilities to the
public, and on strengthening the capacity of thielipuo participate.

The law also has regulations on consulting the canity while conducting the
environmental impact assessment and strategic amagnt assessment for
development project, although the Vietnam assessnmmd that government
agencies generally do not organise or implementiguionsultation well. This
weakness includes failure on the part of line agsnd¢o assist communities in
accessing the necessary information, and geneel sigoport from local government
to local communities. The time given for obtainifigedbacks from relevant
communities to governmental policy documents is gbort, which reflects the fact
that the procedure is poor and in some cases rdl@gencies might not be serious
about getting community feedback. The state doésalhacate sufficient budget in
support of public participation, for keeping wetthives of records and files during
the development and amendment of policies as welifoa creating favourable
conditions for the public to access this type ébimation.
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Strengths and Challenges

As mentioned above, the role of the media has exdeag one of the strengths in
raising the profile of areas in need of public fggsation in decision making. With
limited access to information, the public ofteneaserious difficulty in participation.
However, when the media are able to offer timelgd amgh-quality information, a
major bottleneck to public participation can be o&ed, resulting in the solution of
environmental problems.

The most urgent challenge to improving public pgpation in environment-related
decision making is poor performance of governmeggnaies in engaging with
stakeholder groups. These efforts tend to be lanitle scope (of discussion,
representation and integration into decision makirggesses), poor planned and not
well coordinated. Meaningful engagement, partidularith disadvantaged groups in
society, must be achieved in order to empower th#igin influencing decisions that
potentially affect them.

Recommendations

The government should move public participationwind to the next step, by

elaborating more detailed and clearly defined pgses to guide engagement with the
public. This should take into consideration the chder special ways to reach

disadvantaged social groups, such as women, thegmabpeople located in remote
areas.

Given the success of the mass media in empowehniagublic in decision making
through information provision, the conditions foetmedia’s role in the discussion of
environmental matters should be improved. At theeséime, enhanced mechanisms
for the involvement of non-governmental organigaion discussion and decision
making should be created.

Access to Justice

General Situation

Access to justice, particularly in environmentalss, is a very new issue in Vietnam.
There is virtually no precedent for lawsuits comoeg the lack of rights to
environmental justice in general, or the denialigits to participate in environmental
protection activities. There have, however, beesegaagainst companies that have
failed to observe environmental regulations and slawwnd cases demanding
compensation for groups that have been adversédctall by an environmental
change stemming from industrial activities, for @yde. This study has uncovered
that many complaints are located in residentishsugdjacent to industrial zones, and
tend to involve thermal electricity generation féieis, below-standard waste
dumping facilities and factories producing harndhemicals such as pesticides. This
means that recent developments in access to jumticelosely linked to concerns for
public health and safety, and it is not surpridingt local communities are often the
first to detect environmental problems.
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Research Findings

The laws have clear and detailed provisions onipisbig information concerning
complaints on environmental issues. However, theeotl Viethamese legislation
does not clearly stipulate the people's right imagtively accessing information. The
definition of confidentiality is also unclear, thogeating obstacles to public access of
information from state agencies. Confidentialitynche misused by government
officials to deny public access to information gatticipation. On the other hand, the
awareness of the public on legal matters is s, Iwhich means that citizens are not
confident in pursuing the legal process in casesviich their right to access to
information is denied.

Responsibilities and procedures under the law neraaclear. Importantly, the law
does not clearly stipulate the people's right toaled information or procedures to
protest against environment inspectorates' dedsiearthermore, the responsibilities
of government agencies in providing informationtie public, maintaining material
facilities to compensate and minimize environmed#ahages are not elaborated. Nor
are there clear procedures to file for compensdtioenvironmental damages. Other
provisions requiring the government to take a ptiigagosition in facilitating access
to justice are lacking. The laws also do not safmilclearly responsibilities of the
government agencies to provide technical assist@uige the public in using judging
councils, and assist with filing complaints for deges caused by environmental
pollution. Judges have not been trained on enmntal issues.

Environment inspectorate is currently the unit vilike function to handle complaints
and requests for environmental damage compensaeoit, has insufficient authority
and capacity to make decisions independently. Wieduction units and businesses
do not comply with environmental regulations andisea environmental pollution,
directly affected people living in surrounding asgeare often the first who detect the
violation. Even when it functions, the effectivesad the environment inspectorate
can be low. For example, for many years Pha Landrino-power Plant has caused
environmental pollution affecting the local peoptesome communes of Bac Giang
and Bac Ninh provinces. The people complained teirenment inspectorates,
demanding compensation for damages. The inspeetor@viewed the case and
requested that Electricity of Vietham compensate the damages. However, the
people found the outcome to be unsatisfactory.example, the compensation might
not be awarded at the expected level, the planirames to operate with pollution, or
full compensation is avoided. In any case, theseomhstrate the limits to the authority
and effectiveness of the environmental inspectorate

One other problem is that claimants have no righthoose their court. In this case,
pursuant to the law, only the people committeeratipcial and district level have the
authority to handle the case. Another weakneshat the people may not trust the
judgment of the ruling court. For example, althoulgl inspectorate determined that
the Viet Thang Company, a producer of pesticideBas Giang province, was not
causing environmental pollution, the public conéduwith the lawsuit. This shows
weaknesses on both sides. The inspectorate hasdimapacity to establish a case
demonstrating that the company is responsible fo pollution. The people
themselves often refuse to accept the findingsloanot trust the inspectorate because
of suspicions that it will take the side of the qmmy. If the inspectorate was a more
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powerful and capable institution, and people hadbetter understanding of the
procedures of the protectorate, this type of pmoldeuld be reduced or eliminated.

The case studies show that access to justice dependthe qualification and
capability of the claimants as well as the stafinir relevant agencies, judging
councils or courts accepting the lawsuit. The las ho specific regulations on public
access to justice, and the government does notpaygh attention to supporting
public capacity building; therefore, in many cagés, public does not know how to
use their right to access justice to protect thegitimate interests. At the present,
through the training courses organised by envirarimenagement agencies and via
mass media, the public has more and better infeomain their rights to access
justice, as well as how to approach judging cosrfoil complaints.

Strengths and Challenges

The prominent role played by both the media and society organisations is one of
the strongest aspects of the current situationcobss to justice. As was seen in
previous sections, the influence of these orgaioissitis to link information with
participation, thereby empowering stakeholdersthie area of access to justice, a
similar situation is observed, where publicisingiemnmental damage and supporting
efforts to use the legal system, even with its §aeontributes to a stronger position
of those in the position of having sustained damaydosses.

There are two main challenges in terms of makingcoete progress on access to
justice. First, the costs of filing claiming compation for environmental damages are
paid by the claimants and often higher than theyaféord. In Vietnam, there are no
independent organisations to support claims for pmmation for environmental
damage. Second, capacity within the system is waakoth sides of the table. There
are no government programs to build capacity of pheblic, especially the
disadvantageous groups, to use their right to ladgeplaints to the court system. On
the other hand, the law has no specific requireraenapacity building in field of the
environment for members of judging councils, megrimat the quality of decision
making within the justice system is rather low.

Recommendations:

The current legislation should be supplementedelgulations to ensure public access
to justice, especially with regards to procedures feople to file protests and
complaints against environmental harm and damamygicBlarly:

1. More authority and capacity should be given togheironmental inspectorate
to handle demands for environmental damage compensa The
enforcement of laws should be also strengtheneds Will require further
strengthening of the government agencies involvadnging from specific
expertise in the relevant procedures to enhancederatanding of
environmental issues — and focusing perhaps omjedgcouncils at all levels.

2. To improve public access to justice, there is agent need for raising
awareness of people on legal matters in generaloantheir rights to make
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legal appeals about environmental issues when ldggt rights relating to the
environment are violated.

Capacity Building

General Situation

The importance of capacity building has been a péarimuch of the preceding

discussion of access principles in Vietham. Thedader capacity building are very
high, within both the government sector and theeganpublic. The presence of a
legal system and procedures is an important sgppiint, but without the awareness
and skills needed to use it, the situation of aedesjustice is unlikely to improve

significantly. The lacking skills include proceduskills and awareness of rights, not
to mention expertise in environmental issues.

Research findings

The laws are supportive of capacity building foe tetaff of central government
agencies on environmental information and publidigipation in decision making
processes affecting the environment. There is algaport for local government
agencies to participate in decision making process®cerning the environment.
However, in practice, the state’s efforts to enager and empower the public to
collect environmental information and use theirtigo justice are still weak, and
efforts to build capacity in this regard are haplidzThe relevant laws also have
provisions to allow civil society organisations amaéss media agencies to strive for
financial independence in their activities. Thisngortant because it is recognised at
the same time that civil society organisations npl&y a central role in educating the
public about their rights in accessing justice.

The extent of capacity building depends on the digeeof the ministries and sub-
national offices. State agencies working in enwvinental issues are relatively well-
trained in the environment, but yet to gain famitiaand expertise in access to justice.
On the other hand, personnel of the judicial agenare well-trained in access to
justice but possess insufficient knowledge on theirenment. Apart from this, as
environmental issues often span a number of inigtital mandates, staff are not well-
trained in collaborative approaches to managenmmhpeoblem-solving.

Strengths and Challenges

The case studies have identified several examplesich capacity building has been
successful in specific sectors or areas of spgcidfor example, central-level
government managers, facilities possessing radi@astibstances and customs agents
at ports have been provided with regular trainingr@gulations for the management
of imported waste and radioactive materials. Tlais imcreased their capacity to carry
out preventative measures and react quickly to dgnmecidents. This is one approach
to building the capacity of multiple stakeholderssdlved in common issues of
environmental management.

Other challenges are formidable. Capacity is lowos& the board, and will require
sustained efforts in building both procedural aachhical expertise, not to mention
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awareness raising within both the government aedgdneral populace. It will be
important to simultaneously raise the governmerimmitment to providing support,
resources and know-how to stakeholders and incitbasmle of the media and civil
society organisations in building the capacity lbEactors.

Recommendations

When capacity building is carried out in the sta@nagement agencies at the central
level, the policies, strategies and laws on envitemtal protection have performed
relatively well. Furthermore, state management eigsnat local level are closer to
production and the people, and have provided gagmpa@t to public access to
information and justice. Investment in mass meda hlso enhanced its role in
ensuring the flow of information and opinions. Hawe training has not been done
comprehensively at all central levels and is &itking for local staff, journalists and
reporters. In addition, a lack of state supportN@Os has reduced the effectiveness
of efforts to mobilise public participation at ldcand grassroots levels. Thus, the
findings of this study recommend that:

1. The current laws should be complemented with caegevisions to increase
human, physical, and financial resources of stajene@ies committed to
environmental management, especially those abttad levels.

2. Knowledge, skills, and procedures pertaining tceasdo information and the
public right to appeal should be strengthened amalhdocal and central
stakeholders.

Conclusions and Recommendations

According to the assessment, Viethamese laws havered all aspects of access
rights as mentioned in the Principle 10 of the Rieclaration to a certain degree.
Specifically, the laws have regulations to suppbet public access to adequate and
comprehensive environmental information, to justiee well as the public
participation in the environmental decision makjgngcess.

In practice, local state agencies, civil societgamisations and especially media
agencies provide good support to the public onsscteeinformation, access to justice
and participation in environmental protection atig. In all cases, environmental
information is provided to the public free of chargrhe procedure of handling
complaints relating to environmental issues isgpanent and with no threat from any
related parties.

The priorities for the legal system should be tease more specific regulations (a)
on procedures of information provision to the pepljb) on the development of
environmental information system for the publicjdijug and training the public on

how to access information and appeal regardingtivronmental issues, and (c) on
facilitating the public to easily and conveniendpproach the authorised judging
bodies, including the court. This entails an everenactive role for the government
in empowering the public to understand and usegt#s. It means moving beyond
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simply providing a framework and set of tools, tctually encourage people to
actively seek access to the information, decisantsjustice that they require.

The case studies have pointed out serious shomgsmiThese include weak
implementation of the public rights according tgde stipulations in practice and
inadequate attention from the state agencies’ putdpacity building in accessing
information. The state agencies’ efforts to mobilise public ipgration are neither
comprehensive nor well planned. The procedurepddic consultation are largely
ineffective and remain out of the grasp of disadaged groups, such as women, the
poor, and people in remote areBadgetary resources and supporting information are
not sufficient to enable the public to make demdvaiged on their access rights.

One are in which progress has seemed to move guikhat of access to justice in
environmental emergencies. Combinations of civitisty, community and media
efforts to identify, publicise and make claims @vironmental damages have been
successful in several cases. This is a promisieg &r future monitoring from the
research and lobby communities, because the issteeglosely related to public
health and safety. Moving into the future, the foahould be on the continued low
guality of guidance provided by state agencief¢opublic on using their rights to get
access to justice. Furthermore, the mechanismsdampensation for environmental
damages are not yet effective but could be impravig greater involvement of local
stakeholders.

The government should focus its efforts to imprave legal framework on
promulgating more detailed regulations concernirggdevelopment of environmental
information systems in support of public disclosuraining and educating the public
on access to justice rights and procedures forihgdegnvironmental complaints. Clear
processes to facilitate public access to competgencies in charge of environmental
issues, including the courts should be enshringdemational legal framework.

Additionally, the state should generally enhance tonditions for mass media
agencies and civil society organisations to pgdi@ in environmental governance,
capitalising on the bridging role these organiswtigplay between government
agencies and the public on environmental issues.

Among many non-governmental media associations sia,Athere has so far been
little consideration of whether they might bendfitm joining the TAI coalition.
Southeast Asian countries lie within the lower 368countries surveyed across the
world for press freedom, illustrating significantepsures on the media (Reporters
sans Frontiers, 2008). Strengthening the role of the media inrmjng access rights
is a key to success. The TAI assessment in Viefpaints out the important role the
media and environmental NGOs play in ensuring sdegree of accountability. The
Vietnam Forum of Environmental Journalists (VFES) a member of the TAI
Vietnam coalition, showing how effective collabdoat with the media can help
increase roles of NGOs recognised by the public sirehgthen their organisational
capacity to tackle more environmental iss(f&scountability, UNEP and Stakeholder

1 Reporters San Frontieres (RSF), http://www.rsf.org/
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Research Associatés, 2005) Furthermore, it is hoped that through secured
partnership the mass media can help build NGOsaatyoto influence the full range
of government decision making.

Besides the general recommendations raised abpeeifis recommendations to the
Government are:

1. Delegate representatives to officially participatehe Partnership for
Principle 10 (PP10) in order to promote the implatagon of
Principle 10 of the Rio-92 Declaration on Enviromneand
Development.

2. Provide necessary conditions for government ageneed non-
governmental organisations for continuation of TAhethod
application to conduct the assessment of communéagtess rights in
Vietnam.

3. Include in current legal documents detailed prawisi ensuring the
right of the public to access information and joestistrengthen law
enforcement; increase investment in human, physaca financial
resources for state management agencies conceh@rgnvironment,
especially the local environmental agencies.

4. Set up a policy that strongly mobilises public m#pation at larger
scale, especially disadvantaged groups such as maime poor, and
people in far and remote areas, in environmentatieption activities;
supporting and facilitating mass media agenciesramdgovernmental
organisations in their activities.

5. Accelerate the guidance and training for the pubdknowledge, skill
and procedures to access environmental informatiah how to use
the right of filing a lawsuit when the environmestdamaged or their
legal rights are violated.

6. Allocate an appropriate budget to set up enviroriaieimformation
systems and support public participation in envimental protection
activities.

Full commitment to the access principles is fully line with the government’s
program of public administration reform, and isrgag recognition as a necessary
element of any strategy towards sustainable dewsop An environmental
governance agenda that emphasises the implementafioaccess principles is
mutually compatible with a development agenda thiats for greater transparency
and responsiveness. The encouraging developmeatsngnted in the TAI Vietham
study highlight the high potential for exploitingnergies towards sustainable society.

12 AccountAbility, UNEP and Stakeholder Research Associates 2005: The Stakeholder Engagement
Manual

159



Country Reports: Yunnan Province of China

Background

The province of Yunnan in southwest China is pos#d in a unique confluence of
ecological, cultural, economic, and political fascAlthough it is geographically on
the margins of China, extending from Southeast &sitaaie Himalayan foothills, it is
of central environmental importance because its\daties include the upper
watersheds for the Mekong, Salween and YangtzerRidoreover, the mountains of
Yunnan province are interwoven with a rich tapestrgcosystems and people.
Topographically, towering alpine peaks descend tetoperate forest and tropical
jungle, and further into majestic river gorges.tifgsography and climate make it an
important area for biological and cultural diveysaind, therefore, a priority
conservation area for China. The predominantlylypoaulation of Yunnan is heavily
dependant upon the natural environment for the@lihoods. Yet despite the wealth
of environmental resources, the province remaimsadrihe China’s poorest region
and upland populations with limited per capita tgses and few assets. For instance,
Yunnan province is ranked 29th out of China's 3ivjorces in terms of household
consumption expenditure in 2067 .

At the same time, economically and politically, Yaam is a target of China’s push to
develop areas on the western frontier, and is ploiged for significant investment in
new infrastructure, including roads and dams. Thigl reality — the high biodiversity
of the province coupled with the government’s difimedevelopment — positions
Yunnan as a particularly critical area for initiets to support good governance of
natural resources and biodiversity. Adding to thesping need for improved natural
resources governance in Yunnan is its role askeblatween China and neighbouring
countries in the Himalayan and Greater Mekong regicAs development initiatives
in the province will inevitably affect borderingwatries through shared ecosystems
and watersheds, Yunnan will need to establish dpdgsato new relationships with its
neighbours.

In recent years, the political space to addresssiable development challenges in
Yunnan has begun to expand. The traditionally dags/ernment is gradually
becoming more open to external input to its pohicgking process, both from a new
community of independent public interest groups dsincally, and from

organisations located elsewhere in the region anoba. The media have also begun
to assert themselves as a player in raising pallareness of environmental issues
and exerting social pressure for governance refo@tmeng central and provincial
forces are driving a gradual process of decenatadis, but the atmosphere of
tolerance remains fragile, and the boundaries céatable discourse uncertain. At the
local level, while the trend is towards graduabigucing the restrictions on operations
of civil society organisations, the Chinese govegnthwith its long history of
centralised decision-making often views NGOs asid&nts, or as posing a threat to
the authority of the state. Furthermore, local NG€&wsain embryonic and have yet to
build a secure niche. Persistent financial consisalow institutional capacity and
limited public awareness have hindered their growth

13 Source: Bureau of statistics of China, http://www.stats.gov.cn/tjsj/ndsj/2008/html|/C0225e.htm
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Many previous and ongoing initiatives in Yunnanweeer, have failed to address the
need for a coherent strategy for improved enviramalegovernance on a broad and
long-term basis, as an in-depth analysis of therenmental governance landscape is
absent. A systemic and accurate assessment igeédaiprovide the environmental

relevant information for the public, NGO workerdaolicy-makers.

In 2007, Thailand Environment Institute started dollaborate with the World
Agroforestry Centre program to discussing the flitsi of conducting the systemic
assessment on Environmental Governance, applyirgg dglobal methodology
developed by The Access Initiative. Based on a rearobcase studies, it examines to
the access rights of access to information, adoeggarticipation and access to justice.
In January 2008, the Yunnan TAI coalition was buptby environmental NGOs and
institutions, which includes World Agroforestry Gen China Program (as
coordinator), Yunnan Institute of Environmental éwes, Yunnan Academy of
Social Science, Yunnan Environmental Science Sgpcieind Eco-Watch.
Simultaneously an advisory panel was organisedsisting of environmental experts,
government officials from environmental bureausyersity professors and lawyers
who are professional on the environment. As the idted Lead, Thailand
Environmental Institute provides technical supponmnake this assessment happen.

The major components of TAI assessment conductedumman Province, China
include the appraisal of the general legal framéwveord capacity building as well as
eight cases in access to information, six cas@sg¢ess to participation and four cases
in access to justice. Four partners Eco-Watch, Yunnan Institute of Enviromental
Science(YIES), Yunnan Academy of Social Science $6A\ and Yunnan
Environmental Science Society carried out the case studies listed below:

Access to Information:

v/ Paraquat herbicide accidents in Yunnan;

v' Exploding accident of sulfur depot in the vitrigictory of Sanhuan chemical
company.

Air quality monitoring in Kunming City.

Monitoring of drinking water quality in Songhuakeservoir in Kunming.

Noise quality monitoring in Kunming City.

GMO information monitoring in Yunnan.

State of Environment Report of Yunnan Province

Environmental information of Yuntianhua InternarChemical Company in
Yunnan.

ANANE N NN

Public Participation:

v' Assessing public participation in decision making Brovincial Forestry
Development Strategy.

v' Public participation in the urban agglomeration elepment plan in south
Yunnan.

v' Public participation in environment protection dgens in eco-tourism policy in

Diging prefecture.

Public participation in the Municipal Water Savi@gdinance of Kunming city.

Public participation in the extension project oé teecond hospital of Kunming

Medical College.

v" Public participation in the environmental impactessment of the construction of

AN
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Honghe Steel Factory.

Access to Justice:

v' Pesticide residue information in food - claimeddapple to the people’s congress.

v' Claim on the pollution accident of Longma Phospher€hemical Company in
Xundian, Yunnan.

v" Public’s claim on the dam building on Salween River

v' Local residents’ collective claim on old trees mgtby a company in Baiyu
Village, Xishan District of Kunming.

Legal Framework

General Situations

The legal framework in Yunnan, province, China &lfiormed. In the constitution,
it is clearly stated that the “people (citizens)otlie power of state”. “People have
the rights to manage state affairs, economy, ceiund other social affairs through
various forms and mechanisms.” People can excde power through both the
National People’s Congress and the local Peopleiggéess. The constitution has
clearly stated people’s rights that include thétrig information, public
participation, and justice. The clear commitmentthie constitution provide a solid
foundation and guidance for other laws and reguhatias well as policy
formulation so that public access to informatioartigipation and justice has been
ensured in the present legal framework. However ptiecise scope and extent of
access to information, participation and justice hat been defined clearly, and
these rights are limited in some specific casethobdigh the legal framework is

well constructed, the enforcement and implemematicthe law varies.

Research Findings

a) Access to information: In China, the Regulationtttd People's Republic of
China on Open Government Information clarifies shepe, means, time and
procedure for releasing information. It also regsithe government to take
responsibility to reduce the transaction costs docess to information,
improve the readability of information as well agéke special consideration
of the needs of disadvantaged people (includingehwith speech and
hearing impediments). Meanwhile, the law on Envinent Protection
specifies the requirements for regular preparatibthe national-level and
provincial-level Environmental Report.

b) Access to participation: the Law of Environment BnpAssessment clearly
states the roles of organisations, experts andptli®ic to participate in
environmental impact assessment in appropriate .wayther than
‘confidential matters’, public consultation haskie held for EIAs related to
large infrastructure and other related plans. Tdope for public consultation
iIs also defined. Usually the local government desidwhen the
environmental issues should follow a participatprpcess. The law also
clarifies the qualification of EAl assessment teamd person.

c) Access to justice: The constitution has clearlyiraef the private and public
sectors’ rights to participation for the improverhen justice and the scope
for compliance. At the same time, a series of lavikaw of Civil Claims”,
“Law of Administration Claims”, “Law of EnvironmenProtection”, and
Organic Law of the Courts — have all defined thepgcand rights that ensure
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people’s access to justice as well as how to délalmon-compliance. These
laws also state the means, timing and procedurdsaling with civic claims.

Strengths and Challenges
Strengths:

- Relatively clear and sound legal framework thatdsua solid foundation
and guidance;

- The Constitution and general laws support and enpublic access to
information, participation and justice with regaodenvironmental issues;

- The Central government has a strong interest imompg legislation on
environment issues.

Challenges:

- Releasing information of environmental impacts frdhe industrial
sector is not mandatory by law;

- There are no practical and specific mechanismsegal |support for
public participation in decision making of enviroental decisions and
plans;

- Environmental claims and compensations are notaefihed in the law;

- Insufficient support for disadvantaged groups tospea their legal claims.

Recommendations

1) To improve legislation and law enforcement: Enfoneat needs to be
improved at different levels. There is also a neeonprove legislation so that
it can take disadvantaged groups, issues of comfiens mandatory
information releasing into consideration.

2) To build up the capacity and various mechanismangure meaningful public
participation: Holding public hearings is the omhay for public participation.
But various other approaches (e.g. stakeholdefophat environmental forum)
should also be developed with appropriate capaciiging.

Access to Information

General Situation

Generally, the provincial government has put atgieal of efforts to improve
information access through legislation, investmenmhformation infrastructure, and
encouragement of NGOs to engage in informationispafccording to the law, the
government is required to publish information theye collected and make it
available to the general public via convenient aockssible channels. Monitoring
information about the environment, such as regukter monitoring and air quality
monitoring is easily accessible, but is sometinmsso timely. Information about
emergencies is also provided in a timely mannevirBnmental impact information
from facilities is also being collected and pubdidhThere are trainings and other
activities for government staff and the public tdhance their capacity on information
dissemination and accessibility. However, inadegasiention has been given to
disadvantages groups, and specialised capacityibgifor both government officials
and the general public on access to informatiomotsadequate. Access to facilities’
information has not been given enough support hedacilities tend to control the
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disclosure of information by treating it as “corditial”. But often, the information
simply does not exist as there is a lack of appatpmodern monitoring systems.
CSOs’ facilitation in public’s access to informatibas not been somewhat limited,
and capacity building for them is also lacking.

Research Findings

- Emergencies: Emergencies are a high priority, Ardgpvernment has given
special attention to releasing information for eammental emergencies. It
has been clearly defined in regulatibtes “Press Releasing Grou i
14515 /N ) under the leadership of the Emergency Responsen@md [V
), specifying various levels of emergencies (frdme first level to the
third) on the release of environmental informatiofhis ensures that citizens
receive timely and accurate information about emmnental emergencies.
There have been trainings and practical demonstimaton how to respond to
emergencies. Media and various channels have lsshin order to release
information.

- The state’s environmental reports: environmentgbrs at provincial and
national levels have been produced annually. Freged copies and also
electronic copies have been provided to the publith newspapers also
helping to release the information.

- Regular monitoring and reporting: Regular monitgririncludes the
monitoring of water quality, air quality, noise, darwater scarcity. This
information is easy to access through the intefrmh the government’'s
website. Regular monitoring information is alsoulagly reported in mass
media, such as newspapers, television and radio.

- Facility-level reporting: The reporting of enviroemtal impacts from the
industrial sector is relatively poor in terms otaracy and timeliness. While
the government puts considerable effort into enimgnthe information flow
from the industrial sector, enforcement and impletagon for small scale
enterprises still require further improvements loé tcurrent environmental
monitoring system.

- Emerging issues: Information relating to pesticidesl Genetic Modified
Organisms (GMOs) is not released to the public adedy. In particular,
dissemination of information concerning the risks pesticides has been
hindered in one way or another. Civil society oligations play a crucial role
in the process of information disclosure, while ajanty of the authorities’s
work focus on the “Green label” farm product mamagat system
certification.

Strengths and Challenges

Strengths
- Government willingness to improve information asces
- Improved legal framework strengthens rights of asde information.
- Increasing levels of investment in information teclvgy and capacity
building (including internet based initiatives) aather types of information

4 Source: Measures of Information Disclosure on eubiergency Events of
Yunnan Province, (in Chinese text),
http://www.yndpc.yn.gov.cn/bgt_Modell/newsview.a3jo236905
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infrastructure
- Government provides more space for NGOs and theiamtx play an
increasing role in improving information access.

Challenges

- Old attitudes about control of information remaintrenched within many
parts of the government.

- The China’s top-down political bureaucratic systamd the Government
environmental information disclosure system aftbetinformation flows and
timing of releasing. Much work is yet to be dondrtgrove public access to
environmental information.

- When confronted with what are considered to be stie” issues, the
government tends to use the law that provides nomseexemptions for state
secrets and commercial information in order to gnébstacles to citizens
who wish to access environmental information.

Recommendations

- Raising the awareness of the government and thiecparbthe significance of
information flow and access. The voice from pubhdght help the
government to change the attitude and push fosp@ssorship reform.

- Capacity building for NGOs and the media so thatytltcan enable
disadvantaged groups to improve their ability toess information. Capacity
building also gives them the skill for policy adaay and lobbying.

- Building up public platforms for environmental imfoation sharing. The
platforms should be in the form of forums, papesdsh media or internet
website blogs.

Participation in Decision Making

General Situations

The Chinese government at all levels traditionaldgfcomes public comments
through letter writing and petitions, and engageseds through advisory committees
and public hearings. However, most of these apjesmto participation ared hog
and at the discretion of individual departmentsféicials. Many are implemented in
an informal way (with the outcomes largely politiggoredetermined). Few
mechanisms for meaningful participation have bestitutionalised, and few are
genuinely open to a broadly defined public. Thesegrowing signs, however, that
this is changing in a number of important areas.ifgtance, Yunnan Environmental
Protection Bureau invited NGOs to review Yunnarnvitrce Ecological Civilization
Construction Framework Plan in June 2009.

In Yunnan, the participatory approaches have rece#vlot of attention within the
context of community-based natural resources manage especially at the village
level in the forestry sector. Largely initiated HOs and foreign donors, some of
these efforts in pilot programs are now in the psscof being scaled up to include
more villages around the province. There is sordeation that participation is
beginning to move from management to governanad as in the Yunnan
Environmental Protection Bureau (YEPB) sustainaleleclopment training.
Moreover, the Nujian (Upper Salween) Dam seemate Imarked a turning point
that with the government, particularly YEPB, beuig to be more open, and willing
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to collaborate with NGOs and the public to getrtipairticipation and engagement.
Various other hydropower projects decision-makingepss in China, such as the
Nujiang dam issue, involved NGOs, the media, espantl the general public to
participate in enforcement of the Law of the PesgRepublic of China on Evaluation
of Environmental Effects onl September 2003. Howebwe levels of participation in
decision-making and the willingness to have pupéidticipation vary from one
agency to another (e.g. YEPB are more active tharidrest department).

Research Findings

- Public participation has been carried out in envinental impact assessments,
as well as in the formulation of most environmenpalicies, plans and
projects. A range of mechanisms for participati@venbeen used, including
accreditation councils, expert advisory committepaplic hearings and
guestionnaire interviews, and also through thermaie Public opinion has
been considered and has been able to influendenfliementation process of
policies, plans and projects.

- There is still some way to go, before there is gamyublic participation in
decision making. Only government officials and soscbolars and experts
could be involved in the decision making procedse €xperts mostly only
give suggestions or opinions. The higher the lefetlecision-making, the
less space for public participation.

- Efforts on capacity building, support for disadwayed groups and CSOs’
facilitation are inadequate.

Strengths and Challenges

Strengths:

- There is an increase in government’s recognitiorthef importance of public
participation in decision making

- The government invests in capacity building to eregpublic participation.

- The legal framework supports participation in eomimental decision making,
especially ElAs.

- There is a good foundation of participatory apphescbeing applied in natural
resources management.

- NGOs are increasingly active and are more able détp tpromote public
participation.

Challenges:

- There is manipulation of participation in the demsmaking process.

- Meaningful participation is still not institutionséd in environmental decision
making,

- There is a lack of capacity within the governmeattsr to facilitate public
participation.

Recommendations

- To Increase investment in capacity building for NSG@e government as well as
the general public

- To raise the public’'s and government’s awarenessiblic participation

- To research on the ‘good governance’ structure agwbuntability mechanisms
that could link state authorities, NGOs and lo@cahmunities together.
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- To promote the NGOs’ role in policy advocacy; topmove NGOs’ capacity in
environmental information disclosure.

Access to justice

General Situation

Access to justice was the most difficult topic kplere in this assessment.
Environmental actors engaging in this project fesgly cited the importance of the
rule of law, and many demonstrated a clear awaseniethe linkage between
environmental quality, natural resources, and iistional justice. But few
conclusions were reached regarding channels foessedind remedy in Yunnan.
Clearly, the massive scale of rural unrest acrdseaindicates a systemic failure of
access to justice in environmental matters. Thet®&ystem, in particular, is not well
trusted and consequently is under-utilised in tevfrexddressing redress. According to
State Environmental Protection Bureau Letters aisits/of the People Department
data, there are 100,000 environmental disputesantlicts occurring in China
annually, but less than one per cent of these sslsu@ly came to litigation
proceeding®. It is reported that from 60 to 70 per cent ofigsrvmental lawsuits
were unsuccessful, and even when victims won ths, $hey faced obstacles to
receiving redress.

Research Findings

- Findings in the case studies show that most laager complicated claims
have been led by organisations or government afficivho have a genuine
commitment to public welfare. Some small claims éhdeen pursued by
pressure from the public. There are forums to dethl environmental claims,
and the independence of the forums and transparefhdifie process are
reasonable but still need to be improved.

- There is no special law for environmental clainig& &nvironmental justice
system or institutions for access to justice. Akla¢ capacity among the
general public, particularly the disadvantaged gspuineeds more attention.
CSOs are doing well in this regard, but more e$farte needed to build their
capacity and address organisational managemesissu

- There are numerous administrative mechanisms figibg complaints in
China such as petitions to government officialsdiaigon by party leaders,
investigations in response to hotline calls. But thterviews during this
project’s activities failed to elicit much informamh about how well these
mechanisms address natural resource problemsfailise likely stems from
a number of factors, including most intervieweesiewtation towards
research and education (as opposed to advocadyjhardifficulty in finding
the right terms to discuss access to justice imé€da cultural and political
contexts.

Strengths and Challenges
- Lack of court capacity. The court system is stélatively new and is
significantly deficient in infrastructure and pemsel. Judges are few in
number and their training lags behind the rapidettgument of laws and

15 Gulin, Study on Environmental litigation system in China, Xuchang college academic journal [J][in
Chinese text].(22)6,2003
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regulations over the past twenty-five years.

- Cultural reasons. Generally people prefer to nagmta solution through
compromise and consensus, rather than through diersarial litigation
process.

- Legal remedy. Yunnan Superior People's Court ddfthe plaintiff in Public
Environmental Interest Litigation in an announcetram 13 May 2009. Only
The Peoples’ Prosecutorial Office and qualifiediemmental organisations
(such as the Environmental Protection Bureau) am list™®. Individual
citizens still have no hope to receive the rightstigation.

- Costs. The high cost of gathering evidence, togethith a lack of legal
expertise, often deters environmental actors frotilisimg the courts.
Moreover, the vagueness of many Chinese laws agdateons makes it
difficult for claimants to construct a compellingse, and also makes it
difficult for the courts to assign liabilities. Marpotential claimants also
believe that a negotiated solution would better mpte environmental
compliance by preserving relationshigsi&nx) for future cooperation.

Recommendations
- A clearer picture of access to justice in YunnarulMorequire a separate
study by researchers with legal expertise. Sucharebl would need to pay
careful attention to the language used, questisi®eda and individuals

contacted.

Capacity Building

General Situation

Capacity building is a key area in which the goweent and international agencies
have invested. However, capacity building relatmgccess to environmental
information, participation and justice is weak. Gmiering effectiveness and
efficiency, the government capacity building prograas put too much emphasis on
the conventional top-down approach. On the othedhthe law on CSO
administration builds up barriers to CSO registratiMany CSOs in contemporary
China therefore registered as companies in lochldtry and Commerce
Administrations, or as People’s Public Institutiamsler the leadership of other
government agencies, such as the Bureau of Citdiisfand the Bureau of Forestry.
NGOs, civic groups and associations are tightlylatgd and are subject to official
approval and registratioh

Research Findings
- Capacity building has been given a significantrdatte and investment from
both the government sector and international dagmncies. These efforts
have moved “new” concepts forward, such as pagtep and governance.
- The government-led program has focused on capabitiding for
government staff, while programs for capacity buadgfor the general public

16 Zhaoguangxi, Yunnan provincial Environmental Court news brief on Development and
Environmental Trial Seminar.[EB/OL].http://www.gy.yn.gov.cn/Article/xwgj/xwgc/200905/14351.html
17 . .

Jamie P.Horslet, Toward a more open China?
http://www.law.yale.edu/documents/pdf/Intellectual_Life/ch_FLORINI_CH_02.pdf
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are rare. There is no systemic capacity buildingg@am on environmental
issues.

- There are a number of capacity building progranssigong on technical skills,
but few of them address practical skills such as tmimprove information
flows and how to facilitate public participationogesses.

- Capacity building program are not concerned inimgishe public awareness.
Thus, the general public’'s understanding of infdroma access, public
participation and justice is low.

- People’s rights relating to legal assistance amgbasn are extremely lacking.
There have been very few public cases in which lgelbave used the law to
defend their environmental rights.

- NGOs play a crucial role in raising public awarendsowever, they lack the
capacity to deal with complex situations, such asiltirstakeholder
participation and dialogues and taking legal action

Strengths and Challenges
- The challenge is that environmental law has nanhddfthe needs for capacity
building adequately.
- Government investment in capacity building is isiag annually, but it is
still far from being efficient.

Recommendations
- Increasing investment in capacity building for matakeholder dialogues
- Promoting international collaboration; introducingew environmental
governance approaches

Conclusions and recommendations

The analysis of the legal framework, capacity bogdand eighteen case studies in
four categories provides a better picture of emrmental governance with regard to
public access to information, participation andigesin Yunnan province. The
assessment results show that the government'srpefee is best in information
access. But there is considerable room for fuitherovement in information access.
Results of the assessment of public participatrmhaccess to justice are generally
positive with clear signs of improvement in ternfishee efforts from the government.
However, there are important challenges to impm@environmental governance. The
need to develop laws and institutions is the firgdrity for further action.
Additionally, capacity building for all groups, ilgling government officers, the
general public and CSOs, with particular attentmthe needs of disadvantaged
people, is the most obvious weak point that needetaddressed. CSOs have an
important role to play, and should be supporteshéie further contributions in this
process.

In addition to the specific recommendations drawamfeach of the sections above,
we also present some general recommendationsrtbefypost-assessment activities:
- Raising public awareness of access initiativeseforironmental governance
and enhance their concern on access to informaiaticipation and justice;
- Developing a pilot site for access initiatives &® tshowcase for best
performance of environmental governance at thd leeal,
- Networking among CSOs for policy dialogues, loblgyand advocacy;
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- Scaling up TAIl assessment from the provincial levelthe regional level
(multi-province level), and eventually to the natblevel.
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5. Conclusion & Recommendations

It is now seventeen years since the landmark iatemmal environmental agreement
was reached in Rio. In this period there has begioitant progress in fulfilling the
access rights in Asia as in other parts of the dyosith an apparent acceleration of
progress within the last five years. Yet the TAbessment clearly illustrates that
while there has been significant progress manylianthallenges remain.

The concern for access rights in Asia brings togrethiverse interests — from the
environment, but also from the perspectives of humights, democracy, and

sustainable development. Common to all these petisps is a belief that people

have a fundamental right to engage in politicaligyoand legal processes that affect
them. But there is also a belief that by securimgchsrights the quality of the political

and legal processes — and the quality of decisamts actions implemented — will

necessarily improve.

In conducting the TAI we are able to draw on thpezience of a range of countries
that differ in size, population, levels and distition of wealth and poverty, and
political institutions. At the same time we are m@$sing a growing concern for
environmental issues that are increasingly assatiatith issues of wellbeing and
health. Climate change, environmental emergendesgase pandemics, pollution,
and degradation of natural resources have all eshtfre national political debate in
each of the countries in .

From the experience of conducting the TAIl, we h&aned that while the basic
principle of access rights might be straightforwdad the state to put these rights into
practice and for citizens to be able to exercisehsughts effectively is not so

straightforward.

But there are also important signs of progressrthadt be recognized, and built upon.
Access rights are increasingly covered in the |égahework across the countries of
the TAI with specific legislation on rights to infaation being passed in recent years.
Civil society organizations are growing in numbandaincreasingly active in
environmental issues, and in issues related tosaaaghts.

Yet while legislation governing access rights isdraing clearer — and civil society
more assertive — with greater opportunities forstarctive engagement between state
and civil society, familiar obstacles to accesttsgemain. These obstacles appear in
many forms. Legislation is often loose allowing fdivergent interpretations, and
weak application. The legal process, particuladgazrning environmental issues, is
cumbersome, difficult for the general public to pteate and all too easily influenced
by vested interests, whether from within the statethe private sector. Despite
increasing commitments from the state to the righinformation and for making
environmental information publicly available, it adten inadequate failing to reach
many of those who need it most. Public participai® rarely initiated by the state,
but more often than not, as a result of public gues. Where public participation does
occur doubts continue as to how representative,udtitdately how influential such
processes are. And for the state, civil society #ra general public, there is the
perennial problem of limited awareness, knowledge @apacity that constrains their
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ability to engage effectively. This appears inith&itutional structures and cultures of
state agencies, in their promotion pathways, atitb@és towards civil society and
public participation, but also with the limited kegcal capacity of legal dimensions of
environment issues among civil society, the medathe general public.

Perhaps unsurprisingly the TAI illustrates that feeformance in Asia is mixed, but
that there are important opportunities for state] society and the general public.
Clearly an important aspect of this is to be ablerigage in such a way as to hold the
state accountable to its own commitments, to sthemg public awareness, and
provide the space for engaging in the legal prqcaisd dialogue on national policy
and practice.

In this final chapter, we attempt to consider why &n what ways access rights are so
much a part of environmental governance, and tavdoat some of the main
conclusions from the Asian assessment in order novigle some pragmatic
recommendations for how to proceed.

4.1 Regional Weaknesses and Strengths

Before going into a discussion of the specific dosions and recommendations
coming out of the TAI in Asia it is useful to putet issue of environmental access
rights in a broader context.

The language of rights and public participation leamerged more strongly in
environmental discourse. But what is there aboeatehvironment that should make
such issues so important?

There is something inherent in the nature of emwvitental problems that requires
greater public engagement, and greater transpareanyg accountability.
Environmental problems are characterized by unicgyteand complexity. Their
potential impacts tend to be felt by silent or ymesented voices, and their full
consequences only manifest in the future. Theseactaistics have implications for
the types of knowledge, institutions and organaagj representation and deliberation
that are brought into public policy arenas (Murfp2003).

Environmental problems tend to be highly uncertaiheir causes and consequences
are not always clear and are often contested, sdiffand diverse, with the full
implications of environmental harm only being mastfin the future. Defining the
precise cause and the extent of impact of enviromahdéarm is not straightforward.
Environmental problems often take time to becongargland can be the result of
combined and cumulative impacts. These aspectsnafommental problems have
implications for the legal process, in determinihg precise legal cause and liability
for environmental harm, and also in identifying thpired party or parties. In many
cases, the injured parties of environmental hamrntlae public, and in others, future
generations.

' Munton, R. 2003. Deliberative democracy and emritental decision!making. In
Berkhout, F.; Leach, M. and Scoones, I. (Eds), Natjog! environmental change: New
perspectives from social science, pp 109-136. €hktim, UK: Edward Elgar.
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Equally environmental problems are complex — briggin a wide range of issues,
sectors, and scientific disciplines. Such complexéquires that in order to resolve
environmental problems, a range of knowledge baimfscientists and lay people is
brought into public policy. This presents challen@ar institutions and organizations
— whether from the state or civil society — thag aften sectoral, compartmentalized
or issue-based, and largely led by experts, anddty established institutions.

There is also a dimension of social justice to emmental problems. The impacts of
environmental problems fall on the silent — whetfiem the natural world or from
the social world. Many of those most severely adddy environmental problems are
poorer and more marginalised peoples, who by d&finihave less voice, and less
influence in public policy. Many would argue thatcgal and economic inequalities
are at the heart of most environmental problemsBefkhout et at®, 2003, Redclift,
1984) and we see these concerns clearly articulatedhe TAI experience.
Environmental problems also bring in a distincteatpof social justice — as many of
the impacts are felt beyond the immediate sourcth@fproblem, with many such
impacts to be felt by future generations. Agairthese circumstances, those affected
are largely absent or silent.

Dealing with environmental problems can be seemnegsiring a particular kind of

policy, legal and technical process. Debates alloeitenvironment are essentially
concerned with how people as individuals and sesqberceive, value and interact
with their natural environment, but also fundaméytabout what kind of society we

strive to build. A cornerstone of international cets to address environmental
challenges has consequently been on emphasizingseihee would call ‘deliberative

processes’ (Munton 2003) that hinge on principlesaxess to information, public

participation, and justice. Ultimately concerns famvironmental access rights are
entwined with concerns for citizenship and goveosan

Such requirements for public policy appear in mastgte commitments and
international agreements. There is an increasisgbred language — with terms of
good governance, public participation, transparearay accountability, and crucially
sustainability — widely adopted by different pastizwhether from the state, civil
society and increasingly the private sector. Celyaat one level, there is greater
consensus than ever before.

There is also a growing interest in environmentabfems that again brings together
a diversity of actors. The types of environmentalbtems that enter areas of public
concern are also broadening. Previously environahgbblems were most closely
associated with conservation problems, and issugsly seen as affecting the natural
world. Increasingly we see the environmental agemdher on the political agenda,
and more closely associated with issues of so@aéldpment, health, housing, and
participation and justice. Among the environmenabblems that have emerged
recently in public debate, are concerns for clin@tange particularly in Bangladesh
and Viet Nam, plus public concern regarding pandsrauch as avian and swine flu.

9 Berkhout, F.; Leach, M. and Scoones, |. (Eds)320&gotiating environmental change:
New perspectives from social science.Cheltenhamvaldl Elgar Publishing Ltd.

0 Redclift, M .1984. Development and the Environraé@risis: Red or Green Alternatives,
London:Methuen.
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The dramatic changes in information technology alsfluence access to

environmental information. Certain kinds of infotiea are more readily available

from a greater variety of sources than ever befarth more accessible media for
sharing information. But at the same time, we ded the where the commercial

independence of the media is compromised greatsspre can be exerted on the
content of the media. Information technology caodle a valuable tool in mobilizing

public opinion and placing the state under closeutgsy.

Despite this degree of growing consensus, andipediends, areas of contention —
and conflicts of interest and power, particularitieeen commercial interests, remain.
In some ways the intensification of environmensaluies suggests that there will be
greater conflict about control over and accesstorenmental resources, and thus an
even greater need for ensuring access rights, éuéose rights are under greater
pressure. But there is also a growing concern doras and environmental issues in
the business world, and commitments to corporat@akaesponsibility are also
growing.

Some of the problems about environment relate ® ghlctoral ways in which
environment continues to be dealt with. But theballenges can also be seen as
manifestations of competing values and visionsaf the natural and social worlds
should be.

4.2 What we can conclude

The value and importance of access rights themsat/eecognized in each of the
country assessments. For example, making informati@ilable, whether for regular
environmental monitoring, or at the facility levedr indeed for dealing with
emergencies, makes it easier to identify effecsetutions. Making information
available and accessible allows for greater efiicjeand effectiveness. Conversely
where access to such information is constrainedntipacts are likely to be greater,
the risks of malpractice and the risks of sociahflict higher. Equally access to
justice acts as a deterrent against abuses, andresn@ greater degree of
accountability, and more positive outcomes in po#ind practice.

The case for public participation is perhaps mamamlicated. What is meant by the
term ‘participation’ is very much contested acra@ssl within the TAIl assessment
countries, and however frequently the term is uged,at risk of being increasingly
distorted and highly politicized (cf Cornwall et*5l 2008). In some cases public
participation is very much a tool for strengthenthg influence and reach of the state,
and manufacturing support from the public. In thantext public participation is
framed and managed by the state. In other casddic garticipation at levels of
policy and decision making is a means for ensub@tjer practice, more in tune with
needs, and a mechanism to ensure a more accoyntedmsparent and better

21 Cornwall, A. and K. Brock. 2005. What do Buzzwodisfor Development Policy? A critical
look at participation, empowerment and poverty otidm. Third World Quarterly Vol. 26 No. 7
pp. 1043-1060
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performing state. It is also an end in itself —adue of what constitutes sustainable
development and good governance.

From all the TAI country assessments there is gnraent for effective and capable
civil society as being necessary to ensure acogsgsrare supported, but also
recognition that this alone, is insufficient to gastee access rights. In all the
countries the advances that have been made haveret@s the result of pressure
from civil society, rather than from the benevolenaf the state. Many of the
countries have gone through intense political gji@ign which civil society has taken
on a range of active roles. As the struggle to @mnt access rights meaningfully
continues, the role of an active, assertive andlgapcivil society continues to be
necessary.

Concerns for justice come through clearly in afl tountry reports. In all cases there
is a clear correlation between abuses of accebtsrand the poor and marginalized.
Social and economic inequalities lie at the he&rnany environmental problems in
Asia, as elsewhere in the world. The poor are nikedy to not have access to
information in appropriate, timely manner — oftering geographically remote,
having no access to media and communications, ramdany cases, not even being
familiar enough with national languages. They ao® teasily ignored, and
systematically excluded from planning and decisimaking at all levels. They are
also the most likely to be victims of environmeritarm and abuses of justice, and yet
the least able to take benefit what legal processsse might be.

Each of the TAI country assessments recognizegtbgress in strengthening the
legal framework, and the establishment of approgiiastitutions. But there are also
important gaps. The absence of specific legislatmrering the right to information is

clearly identified as such. The countries that heweh legislation — India, Indonesia,
Nepal and Thailand, all consider it to be a mapbraace, but this has only occurred
in the last two to five years. Consequently the@fteness of such legislation is still
to be tested.

Concerns about legislation covering impact assessreontinue. On the whole the
impact assessment process is considered still wweladx, generally occurring late in
the project development cycle and tending to hanedd influence on outcomes of
decisions. Disclosure of information in a timelymmar prior to project development
and the continued lack of space for effective pubhgagement, are also identified as
key constraints on the effectiveness of impactsssaents. The tendency remains for
such assessments to be project based, rathertthtays.

The lack of clear legislation on public participetialso constitutes a major constraint
on realizing access rights. Without such legistatiehere public participation does

take place, it tends to be ad hoc at best, andbti®m acting as a rubber stamping
process rather than an opportunity to shape desisithis is most difficult to separate

from broader issues of participation and citizepshtransparency and accountability
in government and democratization. While there meed for a clear legal framework

to support public participation governments neetiédheld accountable — and this is
most frequently through the concerted efforts of O$G media and academia, and
through reforms of state institutions.
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Where progress in legislation is acknowledged, ehisr also a concern for the
effectiveness of implementation. The concerns fworgmplementation come up in
different forms for all the countries. Yet what weean by poor implementation is
something of a thorny issue. Many of the assessrmmggest that the weakness in
implementation is essentially a matter of capacityparly there are numerous issues
of capacity that need to be considered. But we aémm to be careful in thinking of
capacity solely in terms of a lack of awarenesspvwkdadge, and skills. The
recommendations for dealing with capacity tend ¢éoalong the lines of improving
training, mobilization, manpower and financial neses. Yet many of the issues that
are framed in the assessments as matters of capaeitmore to do with the whole
structure and performance of state institutionstameaucracies. Rather than simply a
matter of capacity as referring to training on aam&ss, knowledge and skills, we
appear to be facing challenges of how to reformprformance of state institutions,
and planning processes to be more transparentuodirstable. This is a far greater
challenge than is typically associated with capyacit

For the specifics of environmental law, and asgedigssues of rights, there is interest
in establishing independent commissions and watghdbat have the authority to
investigate and take legal action. Such institigierist in Thailand and Nepal in the
form of National Human Rights Commissions that e as watchdogs and put
pressure on the state to improve implementatiod, take legal action to represent
interests of the public.

4.3 Recommendations for governments, civil sociegnd donors

The analysis of the TAI assessments presents aerunhiclear recommendations that
are relevant across the nine countries. Theserasemted according to the individual
access rights and the cross-cutting theme of cgpagilding.

4.3.1 Legal framework

The most fundamental recommendation from the TAdessment concerns the
absolute need for a Right to Information Act todassed, and this should be a clear
focus of effort for civil society across Asia. Suah act moves beyond what are
generally loose acceptance of the principle of tight to information that often
appears in the constitution, or in rules and reigqaia for particular sectors. The Right
to Information Act — if well prepared — makes clearovision for roles and
responsibilities of state agencies, clear defingieof what information should be
made available and how, and clearly stipulatedsighredress.

Yet a Right to Information Act on its own has proveot to be enough in order to
ensure that this access right is upheld. In thosatcies that have already passed such
an act, the main concern is now in terms of enguhat it is implemented effectively.
Additional legislation is also required in order teupport more effective
implementation of access rights — in particular idiegion covering Public
Participation.

The importance of effective legislation on impassessments is also recognized.
Across the TAI countries, there is a clear needttengthen legislation for EIAs so
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that this kind of assessment process, supportaddaningful public participation, is
carried out for all interventions that have a pt#ly significant environmental and
social impact. A key challenge remains in ensurthgt the EIA process is
independent, and that the process involves efiedtigclosure of information for
independent review, and public consultation. Equdllis important to ensure that
recommendations of EIAs will be acted upon, angrevent the impact assessment
process occurring too late in the decision-makiyglec for it to have any real
influence on the final decision.

As important as the EIA process has proven toths,also necessary to move from
the individual project focus of the EIA towards ane strategic process of conducting
Strategic Environmental Assessments (SEA) and tesidering the combined and
cumulative impacts of a series of projects under filamework of a Cumulative

Impact Assessment (CIA). Such a shift would reqaivanges in legislation as well as
significant capacity building.

In many cases countries do not necessarily suféen & lack of legislation but rather
from confusing, overlapping and inconsistent legish. In these cases there is a need
to clarify and rationalize existing legislation —ithv clear guidelines and
responsibilities

Weak enforcement and implementation continues toabehallenge across the
countries but addressing these kinds of weaknesspsres a range of different
responses. It is important to differentiate betwissnes of capacity, and also between
political will. In many of the countries there idear resistance to effective
implementation. Need legal provisions for whenestegencies do not follow law How
to influence political will? When civil society, pple, media actually mobilize can
influence political. There are case studies fromadbuntries that demonstrate success
in this area. But action must be non-violent, legal justified

4.3.2 Access to information

Building on the Right to Information Act there aaenumber of recommendations to
ensure that information is made available and tessible in a timely, and useful
manner. There need to be legally binding requirdmegoverning disclosure of
information — in emergencies, for monitoring, anc¢onducting EIAs.

It is essential to ensure that information thapiievided is easily understandable.
Given the ethnic diversity across Asia and withoumtries, information must be
translated into local minority languages. Writteriormation also faces limitations
and there is therefore a need to make use of & r@ihdissemination channels — mass
media (newspapers, community radio, TV, the Intgrrienportance of the Internet
for monitoring state corruption (China) expose apcead through formal media.

The ownership of mass media is a cause for con¢ermany countries the state,
and/or powerful private interests, control muchtioé popular media. In order to
counter this it is important to encourage commubiged media (cf Thailand) and
raise the profile of the internet.
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With a wide range of information sources within #tate, information from different

state agencies (for example regarding health, water air quality) needs to be
harmonized, to allow the public easy access antysinaAccess to emergency and
disaster related information should be extensivalgvided and treated as a top
priority of information to be easily accessibleddiyconcerned parties.

In order to promote improved performance and actdility from state officials,
performance indicators related to access rightspamticularly access to information,
need to be established as the basis for evaluatidiyidual performance and
promotion pathways. This would also provide for ajege accountability and
transparency if the performance of individual stagencies and offices was made
publicly available.

4.3.3 Access to Participation

Access to Participation needs to be supported tfir@Public Participation Act — so
that what constitutes public participation, and ttdes and responsibilities of
different agencies are clearly defined. A numberasgpects of public participation
would need to be addressed in such an act. Thesksamussed below.

The question of who organizes public participai®a central concern. Largely this is
the responsibility of the state but this has protede inadequate. Establishing an
independent body to take responsibility for manggoublic participation and for
setting standards is a possible mechanism thatdias be tested.

The definition of who has the right to participateist also be clear. In particular
definitions of who represents the people, and wbastitutes local communities must
be clearly stated.

There need to be clear guidelines on what happenshé results of public
participation to ensure that the process is abliaftoence decision-making. Greater
weight of the process in the final decision-makingonsultation, hearing has no
meaning if it does not influence the final decision

To improve public participation in EIA process, hes a need to establish an
independent body tasked with forming opinion armbnemendations on public policy
and projects. Such bodies should have an autor®rand flexible organizational

structure and management, should have clear direa@bout how to effectively

cooperate with existing state sector in dedicatetkwelated to public participation.

Costs associated with public participation continoidoe a significant challenge. In
order to ensure that meaningful participation osciinere needs also be a public
participation fund managed by an independent enwiental organization. This
would result in the participation process being ageu by the central stage agency or
a neutral body rather than by the project ownepect&l attention should also be
given to developing a mechanism to support lon¢adise people to join the venue.
The result would be an assurance to a certain exfeparticipation occurring at a
more reasonable time.
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Limited public awareness of access rights and enwuental issues continues to act
as a constraint against effective citizen engagéme&msuring greater public
awareness of environmental issues — and of howl@emm exercise their access
rights. This is partly met by efforts directed atproving education — curricula and
teacher training — but must also be taken up by ociety as priorities.

Need legal requirements to ensure the rights opleeto participate fully at decision-

making levels — but while advocating for such @nef, we must also be aware that it
potentially can be seen as a challenge to statepamd is likely to be resisted in
many places.

EIA process needs improvement eg. creation oftutgins for PP — looking at
existing institutions as focal point with dedicatedrk related to PP

4.3.4 Access to Justice

Need specific rights to clean and safe environmentand clearly defined
responsibilities of the state in ensuring suchtaghith clear process for taking action
when such rights are violated.

This itself depends on:
e Broader definitions of the ‘damaged party’ — greaipportunity for Public
interest litigation
e Loci Standing — clearer definitions
e Legal aid — greater provision financially

Independent institutions (e.g. ombudsman, depattwiespecial investigation?) with
authority to investigate cases and for their deasito be acted on are very much
needed in order to act as watchdogs of abuseswdmpo

To create opportunities for disabled people andonitiy groups to better access the
justice system, there need to have a policy tsa#dsem in litigation matters and help
them to attend case examination hearings.

Specifically, these institutions can also act tgpiave implementation of court

decisions — and of penalties associated with casesnvironmental harm to be

stronger deterrents. Independent Human Rights Cesioms have been established
in some countries and have the power to investigaieduct research and pursue
legal cases. Additionally Green Benches can protheetechnical legal expertise to
address environmental cases, and to ensure thatcages are dealt with in a timely
manner.

The nature of environmental cases also requiresmeghanisms for settling disputes.
Alternative Dispute Resolution (ADR) mechanismsjclilcan operate outside formal
state and judicial processes, provide the potetdiaéach conclusions without going
through the lengthy and expensive formal legal @sec There options for the
structure and function of ADR are diverse, but epobvides a more approachable
process than litigation. However, in order for ADdQRoperate successfully and serve
the interests of the general public (and in paldicthe poor and disadvantaged) the

179



playing field needs to be reasonably level. Thisas always possible, and in many
cases more likely under formal judicial processes.

There need to be greater transparency at the gsgspage where decisions are taken
on the terms of reference for a development pr@gadton the question of whether to
require a project proponent to submit an InitiaviEmnmental Examination (IEE) or
an Environmental Impact Assessment (EIA).

4.3.5 Capacity building

Knowledge and proper understanding of the full eyad participatory process should
be enhanced among state officials, civil societyl #tne general public. This could be
done by giving staff of relevant state agenciesimmgs and guidelines regarding
principles and methods on facilitating public pagation and providing official
information for public. When applicable, such miags and guidelines should also be
provided to civil society organizations to haventhéurther support the people in
accessing right in environmental matters. The budgebe allocated for capacity
enhancement is something that the state shoulcfpaytion to and take action more
seriously.

The media is an actor who has strong potentialspriomoting environmental
governance because they have access to informa@bns unavailable to the public
and they can help reducing limitation on vernacugarguage by translating it to
layman language in simpler formats. It is importenraise awareness of the media
about rights of public access and role of NGOsnwvirenmental governance, and to
establish a NGOs-media partnership to multiply theewver of civil society by
engaging a society critical mass of stakeholdersvtozk towards a significant
improvement in environmental governance issues.

Private sector could be another actor who helpam@ah access to information (i.e.
government, spending, regulation, finance). Theralso a need to engage private
sector in promoting environmental governance issoebange it behavior to be more
open, transparent, and to foster access rights.eflsure that alliances among
government officials, businesses and citizens gnlhance commonalities and avoid
conflict of interest, specific criteria should best sthrough Corporate Social
Responsibility (CSR) based strategy, Global Compédatiples (human rights, labor,
anticorruption and environment) and their partitgrain multi-stakeholder activities.
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Coordinator of the Mining Governance Program of tA¢eneo School of
Government.

Sri Lanka Country Reports

Sonali de Silvais the Chairperson of the Public Interest Law Fauiiwh (PILF) and
has post graduate qualifications in developmerdistuand gender. She has directed
and supervised numerous research studies and fgrajeang the past years at the
PILF. She has a wide experience in researching wodcking in sustainable
development and socio-economic issues, public estermatters of national
importance, and advocacy relating to the envirortraad social justice.

Ruana Rajepakses a senior Attorney who had her legal educatioBritain and Sri
Lanka. She practises civil and public law includemyironmental law and has served
two terms on the Sri Lanka Law Commission. Shdsis the author of two law books
and a number of published papers.

Mihiri Gunewardena is an Attorney-at-Law who has experience workingagal

research and litigation on the environment. ShiesDirector of the Public Interest
Law Foundation.
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Anandala Nanayakkara is a senior Attorney-at-Law who has wide expergeirt
policy, legislation and institutional issues on #revironment. He practises civil and
public law including environmental law. He has aw#d law books and a number of
published papers.

Thailand Country Reports

Somrudee Nicroreceived her PhD from Maxwell School, Syracusevensty, New
York. She has 17 years of post-doctoral policy aese work in the area of
environment and development and has led over 5@qisoin Thailand and Southeast
Asia. Her areas of expertise include environmegtalernance, urbanisation and the
cultural environment, on which she regularly giWestures. Presently, she serves as
Senior Director at the Thailand Environment Ingétu

Suphasuk Pradubsuk is a project manager of Thailand Environment tost
responsible for environmental governance resedstie received her PhD in soil
fertility from Washington State University, USA, caran MSc in environmental
science from Chulalongkorn University, Thailand.eStas twelve years of national
and Southeast Asia regional work experience randimmgn agricultural and
environmental management and sustainable fishiriesvironmental governance.

Vietnam Country Reports

Nguyen Ngoc Sinhobtained his PhD in Hydro-Meteorology from Lomoows

University, Moscow. From 1972 to 1993 he had workadthe State Committee for
Science and Technology and for the Ministry of 8ceeand Technology where he
held a number of important positions. He had pemntat as the Director General of
the National Environment Agency from 1993 until hstirement in 2003. He

cofounded the Vietnam Association for ConservatwnNature and Environment
(VACNE) in 1988 and further introduced the TAI moj to Vietnam. He is the

current President of VACNE and Chair of the VietndAd Coalition.

Nguyen Hoang Yenobtained her PhD in Macromolecular Chemistry i L®om
the College of Chemical Engineering in Pardubiceech and has been participating
in many managerial and research activities evecesishe started working at the
National Environment Agency in 1993 and had woreedhe Head of the State of the
Environment and Monitoring Division until her re&tment in 2001. She is currently
the Deputy Chief of VACNE. She has carried out Yietnam TAI project as a
project coordinator and leader of the TAI Rese&obup.

Yunnan province of China

He Jun is a program manger and researcher for ICRAF Chiha serves as TAl
China Yunnan coalition Coordinator. Mr. He Jun reed his master’'s degree in
Sustainable Development from Chiang Mai University2002. He has recently
started conducting his PhD study since October 2608e School of International
Development, University of East Anglia, UK.
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Yang Hai is a member of TAI China Yunnan coalition. He hasked as program
assistant for ICRAF China.

Hu Xinping had worked for TAI China Yunnan coalition since #arly stage. She is
now a PhD candidate at China Agricultural Univetsit
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TAI Asia Coalition: Partner Information
Bangladesh

Bangladesh Environmental Lawyers Association
(BELA)

15A, Road # 3,

Dhanmondi Residential Area, Dhaka-1205, Bangladesh
Website: www.belabangla.org

Tel: 88-02-8614283, 88-02-8618706

Fax: 88-02-8612957

Email: bela@bangla.net

Contact person: Syeda Rizwana Hasan

Nijera Kori

718, Block C, Road 8,almatia, Dhaka-12QBangladesh nijera korl Q;} v d7a
Website: www.nijerakori.org = '

Tel : 88-02-8111372, 88-02-8122199

Fax: 88-02-8122250

Email: nijerakori@nijerakori.org, nijerakori@agni.com

Contact person:Khushi Kabir

Organization: Centre for Sustainable Development —
(CFSD) C—FSD-
8/6 (I Floor), Block-B, Lalmatia, Dhaka-1207, Bangladesh — e

Website: www.cfsd-bd.org

Tel :88-02-9119126

Fax :88-02-9130083

Email: mahfuz@bdcom.com, cfsd.005@gmail.com
Contact person: Mahfuzullah

India
Legal Initiative for Forest and Environment (LIFE)
N-71 Lower Ground Floor, Greater Kailash
New Delhi 110048 India
Tel: 919-810-044-660
Fax: 911-465-70-551 to 552
Email: lifedelhi@gmail.com, ritwickdutta@gmail.com
Contact person: Mr. Ritwick Dutta

TIIFE

legal [nitiative for [Torest and [ nvironment

Environics Trust 2
33-B Third Floor, Saidullajab, M-B Road, New Delhi \

110030 India

Tel: 919- 8107-06244 (U

Fax: 911-1295-31814 '

Email: environics@gmail.com

Contact person:Mr. Sreedhar Ramamurthi
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Nepal
Forum for the Protection of Public Interest
(PRO PUBLIC)
P.O.Box 14307
Gautambuddha Marg, Annamnagar
Kathmandu, Nepal
Tel: 977-1-4265023 / 44265141
Fax: 977-1-4262022

Federation of Community Forestry User Groups, Nepal

(FECOFUN) FECOFUN
P.0O. Box No. 8219, Kathmandu, Nepal —

Tel: 977-1-4485263/4469473

Email: fecofun@wlink.com.np

Water and Energy Users’ Federation-Nepal,
G.P.O. Box2125

60 New Plaza Marg, Putalisadak
Kathmandu, Nepal

Tel: 977-1-4429741

Fax: 977-1-4419610

Email: wafed@ntc.net.np

NGO Forum for Urban Water and Sanitation (NGFUWS)
Thapathali, Kathmandu, Nepal

Tel: 977-1-2042122

Email: ngoforum@mail.com.np

NGO Forum g,

Urban Water & Sanitation

Environmental Camps for Conservation Awareness
(ECCA)Wise-Use House

G.P.O. Box 9210, Kathmandu, Nepal

Jwagal, Kupandol, Lalitpur

website: www.ecca.org.np A —r =t
Tel: 977-1-5550452, 5553870 2

Fax: 977-1-5011006
E-mail: ecca@mos.com.np

LEADER Nepal

Putali Sadak

Kathmandu, Nepal

Tel: 977-1-4419091

Fax:

Email: leaders@wlink.com.np

Nepal Water Conservation Foundation (NWCF)
P.O. Box.
Tel: 977-1-5528111

Local Initiative for Biodiversity, Research and
Development (Li-BITD)

P.O. Box 324, Gairapatan, Pokhara, Nepal
Website: www.libird.org

Tel: 977-61-526834/535357

Fax: 977-61-539956

LI-BIRD

Forum for Environmental Awareness and Legal Public
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Concern (FEALPEC)
Butwal-10, Rupandehi, Nepal
Tel: 977-71-549785

Fax: 977-71-549785

Jagriti Bikash Manch,
Birganj, Parsa

Sri Lanka
Public Interest Law Foundation (PILF)
2nd Floor, Vidya Mandiraya
120/10. Wijerama Mawatha, Colombo 7, Sri Lanka
Tel / fax: 94-11-474-1411
Email: sleaa@panlanka.ngdilf@itmin.net
Contact person:Ms. Sonali De Silva

Centre for Environmental Justice (CEJ)

20A, Kuruppu Road, Colombo 08, SRI LANKA
Website: www.ejustice.lk

Tel / fax: 94-31-225-7862

Email: info@ejustice.lk

Contact person:Mr. Dilena Pathragoda

iE.J

¥ ey
Foreos rewmmyeiad
|

Green Movement of Sri Lanka (GMSL)

no 9. ' Lane, Wanatha Road, Gangodawila, Nugegoda, Sri
Lanka
Website: www.greensl.net

Tel / fax: 94-11-281-7156

Fax: 94-11-430-52474

Email: office@greensl.net

Contact person:Mr. Suranjan Kodituwakku

The Law and Society Trust (LST)No. 3, Kynsey Terrace

Colombo 8 Sri Lanka B
Website: www.lawandsocietytrust.org

Tel / fax: 94-11-268-484, 94-11-269-1228
Fax: 94-11-268-6843

Email: Ist@eureka.lk , Istadmin@sltnet.lk
Contact person:Ms. Damris Wickramasekera

Law & Society
Trust

Indonesia

Surabaya Legal Aid Foundation

Jalan Kidal No. 6 Surabaya, Indonesia

Website: www.lbhsurabaya.org

Tel: 62-31-502-2273

Fax: 62-31-502-4717

Email: Ibhsby@telkom.netradiansa77@yahoo.com
Contact person Radian Salman

LBH Surabaya
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Indonesia Center for Environmental Law (ICEL)

JI. Dempo Il No. 21, Kebayoran Baru DKI Jakarta2@1
Website: www.icel.or.id

Tel / fax: 62-21-726-2740, 62-21-723-3390

fax: 62-21-726-9331

Email: hanyapray@yahoo.cofhenrisubagiyo@yahoo.com

Contact person:Prayekti Murharjanti & Henri Subagiyo ’c EL

Lembaga Penelitian dan Pengembangan Masyarakat
(LAPPERA Indonesia)

JI. Rorojonggrang, Tlogo Lor, RT. 22/RW.07 Prambana h
Klaten, Central Java | LAPBRA
Tel / fax: 62-274-497-472

Email: | Rumah Budaya |
lappera@indosat.net/itlimawan_pambudi@yahoo.com

Contact person:Himawan S. Pambudi & Ahmad Dzuha

JARI BORNEO BARAT

JI Uray Bawadi Gg Suditrisno No 1 A Pontianak, West
Kalimantan - 78116

Website: www.jari.or.id

Tel / fax: 62-561-756-1026

Email: ichal_1999@yahoo.com

Contact person:Faisal Riza

Bandung Legal Aid Foundation

JI. Rengasdengklok Raya No. 26 Antapani, Bandurggt\Wava
Website: www.lbhbandung.org

Tel / fax: 62-22-720-6760

Email: Ibhbandung@Ibhbandung.orgbh_bdg@indo.net.id
Contact person:Gatot Rianto

LBH Bandung

Philippines
Ateneo School of Government
Ateneo School of Government, Pacifico Ortiz Hall, A&rrupe Road,
Social Development Complex, Ateneo de Manila Ursitgr Loyola
Heights, Quezon City 1108, Philippines
Website: www.asg.ateneo.edu
Tel: 63-2-426-6001 loc. 4625 / 63-2-426-5938
Fax: 63-2-426-5997
Email: lgatlabayan@aps.ateneo.edu ; commdir@aps.ateneo.edu
Contact person:Antonio La Vifia (Dean) ; Loraine G. Gatlabayan
(Coordinator)

Civil Society Counterpart Council for Sustainable Development
Unit 301, Victoria Plaza, #41 Annapolis St., GreiahSan Juan,
Metro Manila

Tel / fax: 63-2-722-1989

Email: cscecsd@gmail.com

Contact person: Joanna Maria Paola Imson, MTKISD Officer-in-
Charge/CSCCSD Coordinator

Maximo T.Kalaw Institute for Sustainable Developmen
(MTKISD)

Unit 301, Victoria Plaza, #41 Annapolis St., GreishSan Juan,
Metro Manila

Tel / fax: 63-2-722-1989

Email: mtkalawinstitute @yahoo.com

Contact person:Joanna Maria Paola Imson, MTKISD Officer-in-
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Charge/CSCCSD Coordinator

Access to Information Network (ATIN)

c/o Action for Economic Reforms

3rd Floor, 40 Matulungin St., Central District, €aon City,
Philippines

Tel / fax: 63-2-426-5626

Email: nepo@aer.ghbyjies@yahoo.com
Contact person:Nepomuceno Malaluan c/o Rey-Lynne de La Paz

Thailand

King Prajadhipok’s Institute

47/101 Moo 4 , Tiwanon Road, Taladkwan Subdisthtidang
District, Nonthaburi, 11000 Thailand

Website: www.kpi.ac.th

Tel: 66-2-527-7830 to 7839

Fax: 66-2-527-7826, 7828

Email: thawilwadee @kpi.ac.th

Contact person:Dr. Thawilwadee Bureekul

Sustainable Development Foundation

onEpy,

409 Thai Volunteer Service Building, Soi Rohitsuk, Ve
Pracharatchabamphen Road, &%

Huai Kwang, Bangkok 10320 Thailand E
Website: www.sdfthai.org £
Tel: 66-2-935 3560 o
Fax: 66-2- 935 2721
Email: ngocod@thai.com, ravadee@sdfthai.org;

precha@mozart.inet.co.th

Contact person:Ms. Ravadee Prasertcharoensuk

Project Policy Strategy on Tropical Resource Baseinder the
National Human Rights Commission of Thailand

422 AMLO Building Phya Thai Road, Pathum Wan Diiri
Bangkok 10330 Thailand

Website: www.measwatch.org

Tel: 66-2-215 2884-5

Fax: 66-2-215 2883

Email: sbuntoon@thaipeople.org

Contact person: Mr. Buntoon Srethasirote

s,
Porg, 3
K ?nmw'iw"“‘s

Thailand Environment Institute Pl

16/151 Muang Thong Thani, Bond Street, Bangpookkied, 7
Nonthaburi 11120 THAILAND ﬁ%ﬂ?‘
Website: www.tei.or.th RG] e

Tel / fax: 66-2-503-3333 ext 501 s s

Fax: 66-2-504-4826-8
Email: somrudee@tei.or.th
Contact person:Dr. Somrudee Nicro

Department of Environmental Quality Promotion (DEQP),
Ministry of Natural Resources and Environment

49 Rama VI Soi 30 Rama VI Rd., Phayathai, Bangkak0D
Thailand

Website: www.deqp.go.th

Tel: 66-2-298-5654 ext 8450;

Fax: 66-2-298-5650

Email: emaruchi@deqp.go.th; ratchanee@deqp.go.th
Contact person: Ms. Ratchanee Emaruchi
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Vietnam

Vietnam Association for Conservation of Nature and
Environment (VACNE)

9th floor, Vietham Trade Union Hotel, 14 Tran Bifitong
Street, Ha Noi

Website: www.vacne.org.vn

Tel: 84-04-942-0280

Fax: 84-04-942-0279

Email: vacne @fpt.vnhoangyennguyendr@yahoo.com
Contact person: Dr. Nguyen Hoang Yen

51 N W T T

Institute of Environmental Science and TechnologylNEST)
C10-301, Hanoi University of Technology, 1 Dai Ciet Str.,
Hanoi

Website: www.inest.hut.edu.vn

Tel: 84-43-868-1686, 84-91-303-8067

Fax: 84-43-869-3551

Email: inest@hnn.vnn.vn

Contact person:Prof.Dr. Dang Kim Chi

Center for Environmental Technology s
439 A9 Phan Van Tri Str., P. 5, Q. Go Vap, Ho ClnMCity ENTEE
Website: www.vacne.org.vn/entec TRUNG TAK CONG HGHE MO TRLDS!

Tel: 84-83-985-0540, 84-90-390-5112

Fax: 84-83-985-0541

Email: etec@hcm.fpt.vn, entecvn@yahoo.com
Contact person: Ass.Prof.Dr. Phung Chi Sy

Institute of Water Engineering and Environmental
Technology

C15 Trung Yen, Alley 134, Trung Kinh Str., P. Yend] Q. Cau
Giay, Hanoi

Tel / Fax: 84-43-784-4968, 84-91-337-8098

Email: tranhieunhue@yahoo.cqomnanhieunhue @gmai.com
Contact person: Prof. Dr. Tén Hiéu Nhug

Institute of Environmental Science and Engineering

55 Giai Phong Rd, Q. Hai Ba Trung, Hanoi

Website: www. epe.edu.vn

Tel: 84-43-869-1604, 84-43-869-3405, 84-91-306-0422
Fax: 84-43-869-3714

Email: iese.ceetia@gmail.com,

thaisonceeetia@fpt.vn, thaisonceetia@yahoo.com
Contact person: Eng. Thai Minh Son

Vietnam Environment Administration

67 Nguyen Du Str., Hanoi

Website: www.nea.gov.vn

Tel: 84-43-942-4581, 84-90-342-1197

Fax: 84-43-822-3189

Email: htung@nea.gov.vn, mactra@nea.gov.vn
Contact person:Dr. Hoang Duong Tung

Institute of Environment and Sustainable Developmen

Suite 201, Fl. 2, No. 19 Huynh Thuc Khang Str.,nB®a, ‘
Hanoi

Website: www.vesdec.com.vn

Tel / fax: 84-43-553-4501, 84-91-334-1174

Email: vesdi.office@gmail.com, phambinhquyen@yahoo.com
Contact person: Ass.Prof.Dr. Piim Binh Quygn '/ESD,
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Institute for Environmental Resources and Bio-Techology's
Association

18 Hoang Quoc Viet Rd, Q. Cau Giay, Hanoi

Website: www.iebr.ac.vn

Tel: 84-43-756-4404, 84-43-766-4517,

Fax: 84-43-836-1196

Email: soniebr@yahoo.com, ducanh410@yahoo.com
Contact person:Prof.DrSc. Dang Huy Huynh

Vietnam Forum of Environmental Journalists

22 A2, Alley 49, Linh Lang Str., P. Cong Vi, Q. Banh, Hanoi
Website: www.vfej.vn

Tel: 84-43-762-6841, 84-90-327-7974

Fax: 84-43-762-8933

Email: hgdung@vn.edu.org,
hoangquocdung60@yahoo.com

Contact person:Mr. Hoang Quoc Dung

Institute of Resources, Environment and Bio-Technalgy B
7 Ha Noi Str., Hue City, Thua Thien - Hue Province g |
Website: www.ireb.hueuni.edu.vn

Tel: 054-382-0438, 054-382-6510, 84-91-349-6161
Fax: 054-382-0438

Email: ireb@hueuni.edu.vn

Contact person: Ass.Prof.Dr. Le Van Thang

Economic Law Faculty atHanoi University of Law
87 NguyenChi Thanh Rd, Dong Da, Hanoi
Website: www.hlu.edu.vn

Tel: 84-43-835-2630, 84-91-211-8129

Fax: 84-43-834-3226

Email: nguyenvan_phuong56@yahoo.com
Contact person:Nguyen Van Phuong MA

Vietnam Association of Environmental Economics

R. 3.2, Fl. 3, Buiding 10, The National Economias\rsity,
207 Giai Phong Rd, Q. Hai Ba Trung, Hanoi

Tel: 84-43-869-7382, 84-91-330-7559

Fax: 84-43-869-8231

Email: thechinh@fpt.vn, thechinhnguyen@yahoo.com
Contact person: Ass.Prof.Dr. Nguyen The Chinh

Center for Environmental Technology Consulting

C5, Room 302, Hanoi University of Technology, 1 Qai Viet
Str., Hanoi

Tel: 84-43-623-1163, 84-90-345-3883

Fax: 84-43-623-1163

Email: hongminh3001@gmail.com

Contact person:Dr. Nguyen Van Lam

Hai Phong Association for Conservation of Nature at
Environment

16 Hung Mrong Rd, P. So Dau, Hai Phong City

Tel/ fax: 031-354-0719, 031-373-2403, 84-913-244393
Email: lesonmeip2@vnn.vn

Contact person:Eng. Le Son

Yunnan Province, China
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World Agroforestry Centre, ICRAF-China

3/F, Library Building Kunming Institute Of Botaniieilongtan,
Kunming, Yunnan, China

Tel: 86-871-522-3014

Fax: 86-871-521-6350

Email: h.jun@cagiar.org

Contact person:Mr. He Jun

Eco-Watch

Room 310, Solar Energy Institute of Yunnan, Nortiaiversity
Kunming, 650031

Tel: 86-871-551-7126

Fax: 86-871-551-7266

Email: ecowatch.xr@gmail.com

Contact person:Dr. Xu Rui

Organization: Yunnan Institute of Environmental Science
23 Wangjiaba Qixiang Road, Kunming, 650034
Website: www.yies.org.cn

Tel: 86-139-8717-3078

Fax: 86-871-4150-977

Email: Lzq628@163.com

Contact person:Dr. Lizhuoging

Yunnan Academy of Social Sciences

577 West Huangcheng Road, Kunming, 650034
Website: www.sky.yn.gov.cn

Tel: 86-138-8896-2895

Fax: 86-871-4142-394

Email: liangchuan66@163.com

Contact person:Ms.Liangchuan

Yunnan Environmental Science Society (YESS)

6 Guangmingyuan Building, South Xiyuan, Road #30nking,
650034, China

Website: www.yness.com

Tel / fax: 86-139-8765-6328

Fax: 86-871-4165-725

Email: larky1980@163.com

Contact person: Mr.DongZhifen
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Annex:
Summary of International Commitments to Access Rigts



Summary of International Commitments to Access Rigts

1992

The Rio Declaration on Environment and Developm&he Declaration is a
nonbinding commitment endorsed by 178 governmdis.Governing Council of
the United Nations Environment Program (UNEP) hescted UNEP to address
Principle 10 of the Rio Declaration, which calls &xcess to information,
participation, and justice in decision-making foe environment. UNEP is paying
particular attention to the freedom of access torenmental information.

Agenda 21: A nonbinding strategy for action to mowantries toward sustainable
development. Chapters 23 and 40 treat the issugscefs to information and
participation of civil society in decision makingany countries have established
Agenda 21 units, committees, or other bodies clibwgth the implementation of
Agenda 21. The Commission on Sustainable Developimevorking to implement
Agenda 21.

1998

The United Nations Economic Commission for Euroge/BIECE) Convention on
Access to Information, Public Participation in Daon Making, and Access to Justice
in Environmental Matters: The so-called “Aarhus @amtion” is a regional binding
instrument of the UN Economic Commission for Europlee convention’s “three
pillars” are access to information, participatiand justice in decision making on the
environment. Though being a regional instrumerd,Arhus Convention is open for
non-UNECE countries to accede to it. Accessioniregicountries to modify their
national laws to align with the Convention’s proeiss. The Aarhus Convention
Secretariat is currently focusing on implementing tonvention in the

UNECE region.

1999

The Inter-American Strategy for the Promotion obRuParticipation in Decision-
making for Sustainable Development (ISP): The IBRwdates nonbinding principles
and a strategy to promote transparent, effective,rasponsible public participation
in decision making and in the formulation, adoptiand implementation of policies
for sustainable development in Latin America arel@aribbean. The ISP was
approved by the member governments of the Orgaoizaf American States.

2000

Malmo Declaration of UNEP: At their meeting in MalpSweden, Ministers of
Environment meeting under the auspices of UNEP redioa declaration
acknowledging that the role of civil society shobklstrengthened through freedom
of access to environmental information by all, lskparticipation in environmental
decision making, and access to justice on enviromahéssues. East Africa
Community Environmental Memorandum of UnderstandM@®U): The MOU
between the governments of Kenya, the United RépuoblTanzania, and the
Republic of Uganda for cooperation in environmentahagement promotes, among
other things, access to environmental information.

196



Environmental Governance in Asia:
Independence Assessments of National Implementatiarf Rio Declaration’s Principle 10

2002

World Summit on Sustainable Development (WSSD):lieydarticipation in
environmental decision making is likely to be a ongheme of the Summit. UN
Secretary-General Kofi Annan has proposed tha2@i®2 Special Session of the

UN General Assembly consider how the Aarhus Coneelst provisions may be used
to strengthen global observance of Principle 1thefRio Declaration.

197



